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Environment Department, to Ron Curry, Regional
Administrator, EPA Region 6, proposing revision to
State Implementation Plan



4 Ny - A\ % :
Harold Runnels Building 16ROV -9 PH L
1190 Saint Francis Drive (87505)
PO Box 5469, Santa Fe, NM 87502-5469

SUSANA MARTINEZ BUTCH TONGATE
Governor Phone (505) 827-2990 Fax (505) 827-1628 Cabinet Secretary

wWww.nmenv.state.nm.us
JOHN A. SANCHEZ ) J.C. BORREGO
Lieutenant Governor Acting Deputy Secretary

October 17, 2016

Mr. Ron Curry

Regional Administrator

U.S. Environmental Protection Agency, Region 6
1445 Ross Avenue, Suite 1200

Dallas, TX 75202-2733

Subject: Proposed revision to the State Implementation Plan (SIP) addressing requirements
of the U.S. Environmental Protection Agency (EPA) SIP Call on excess emissions
during periods of startup, shutdown, and malfunction.

Dear Mr. Curry:

I am writing on behalf of Governor Susana Martinez to request approval of the attached
documentation, addressing requirements of EPA’s May 22, 2015 SIP Call. I am requesting that
the regulation on excess emissions in Albuquerque — Bernalillo County, 20.11.49 NMAC, Excess
Emissions, be withdrawn in its entirety from the New Mexico State Implementation Plan. This
proposed SIP revision would apply exclusively to Albuquerque and Bernalillo County, New
Mexico.

To support the requested SIP revision, this submittal contains records of a recent rulemaking
action by the Albuquerque - Bemalillo County Air Quality Control Board (“Air Board”).
Following a duly noticed public hearing on the evening of September 14, 2016, the Air Board
authorized a request that same evening to EPA to withdraw 20.11.49 NMAC in its entirety from
the SIP. The Air Board also adopted amendments to 20.11.49 NMAC, Excess Emissions,

removing affirmative defenses from the regulation and replacing them with enforcement __ 2
discretion provisions. The Air Board authorized this amended regulation as a “state only” %
measure, to be effective in Albuquerque and Bernalillo County under state law only, outsideghe 2
EPA-approved SIP. =
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Thus, this submittal contains records of the public hearing process to amend 20.11.49 NMA® >
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only in support of my request to remove 20.11.49 NMAC from the SIP. I am not requestlngcglat X

the amended, “state only” regulation itself be incorporated as a SIP revision. = =
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The September 14, 2016 public hearing was held in accordance with state law and public hearing
requirements of 40 CFR § 51.102. The amended regulations were filed with the New Mexico
State Records Center on September 15, 2016 and became effective locally on October 15, 2016.

To facilitate your review, one hard copy of this SIP submittal and one exact duplicate in
electronic form are enclosed. I believe that the submitted materials provide adequate
documentation to support the requested EPA approval.

The supporting submittal materials include the following:
1. SIP Completeness Checklist pursuant to 40 CFR § 51, Appendix V;
2. the final 20.11.49 NMAC adopted by the Air Board as a “state only” regulation;

3. the record of the public hearing on amendment of 20.11.49 NMAC and the request to
EPA to withdraw this regulation from the SIP;

4. documentation that this proposed SIP revision meets the requirements of Section 110(1)
of the Clean Air Act.

Your favorable consideration of this request is appreciated. If you have any questions, please
contact Mary Lou Leonard, Director of the Albuquerque Environmental Health Department
(EHD), at (505) 768-2631.

Sincerely,

Butch Tong;;.%?ﬂ

Cabinet Secretary
New Mexico Environment Department

cc: Honorable Susana Martinez, Governor, State of New Mexico
Jennifer Hower, General Counsel, NMED
Michael Vonderheide, Director, Environmental Protection Division, NMED
Richard Goodyear, Chief, Air Quality Bureau, NMED
Jane Cudney-Black, Chair, Albuquerque - Bernalillo County Air Quality Control Board
Danny Nevarez, Deputy Director, Albuquerque EHD
Dario Rocha, Control Strategies Manager, Air Quality Program, Albuquerque EHD



Proposed revision to State Implementation Plan (SIP)
addressing requirements of EPA SIP Call on provisions
for excess emissions during startup, shutdown, malfunction and emergency

November 2016
SIP COMPLETENESS CHECKLIST

For regular processing
(Per 40 CFR 51 Appendix V)

2.1 Administrative Materials

(a)

(®)

A formal letter of submittal from the Governor or designee, requesting EPA approval of
the plan or revision thereof (hereafter “the plan®).

X YES NO N/A

The package is being sent to EPA with a formal submittal letter from the
designee of the Governor of the State of New Mexico. The designee is the
Cabinet Secretary of the New Mexico Environment Department.

Evidence that the State has adopted the plan in the State code or body of regulations; or
issued the permit, order, consent agreement (hereafter “document”) in final form. That
evidence shall include the date of adoption or final issuance as well as the effective date
of the plan, if different from the adoption/issuance date.

X YES _ NO ___NA
The Albuquerque - Bernalillo County Air Quality Control Board (Air Board)
adopted amendments to 20.11.49 NMAC, Excess Emissions, on September 14,
2016 during their regular meeting, which followed a public hearing held on the
same night. The amended 20.11.49 NMAC removes all provisions for affirmative
defenses from the regulation. At the same September 14, 2016 hearing, the Air
Board authorized a request to EPA to withdraw 20.11.49 NMAC in its entirety

from the SIP.

This submittal contains the following items as evidence that requirement 2.1(b)
of 40 CFR Part 51, Appendix V has been met.

Attachment A contains the amended regulation as filed with the New Mexico
State Records Center and Archives (SRCA) on September 15, 2016. The date of
filing with SRCA is indicated by the date stamp at the top of the filed rule.
Attachment A also contains the transmittal form required by the SRCA and
signed by Air Board Chair Jane Cudney-Black.

Attachment B contains the amended rule as published in the New Mexico
Register on September 30, 2016, which is the date the rule became effective.
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Attachment B shows the rule in two different formats. Both formats show the
same rule.

Attachment C contains the administrative record of the Air Board's rulemaking
and hearing process, which includes a copy of the Air Board’s Order and
Statement of Reasons adopting the amended rule on September 14, 2016. The
Order and Statement of Reasons appear as Docket item number 13, as indicated
on the Draft Record Proper Index.

(©)

Evidence that the State has the necessary legal authority under State law to adopt and
implement the plan.

X YES NO N/A

The following legal authorities constitute evidence that Albuquerque —
Bernalillo County, through the Air Board and the City of Albuquerque,

Environmental Health Department (“EHD”), have the necessary legal authority
to meet requirement 2.1(c) of 40 CFR Part 51, Appendix V.

The City of Albuquerque, Environmental Health Department, is the legally

designated agency empowered to “develop facts and make investigations and
studies consistent with the Air Quality Control Act.” See NMSA 1978 § 74-2-
5.1(A).

The state statutes and local ordinances listed below provide the legal authority

under which the Air Board adopted the amended 20.11.49 NMAC and

= authorized a request to EPA to remove 20.11.49 NMAC in its entirety from the

2 SIP. These same statutes and local ordinances provide the legal authority for

E the amended regulation and SIP to be implemented.

]

fg:: NMSA 1978 § 74-2-4, Local authority;

pers
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NMSA 1978 § 74-2-5, Duties and powers, environmental improvement
board, local board;

NMSA 1978 § 74-2-5.1, Duties and powers of the department and the
local agency;

NMSA 1978 § 74-2-5.2, State air pollution control agency; specific
duties and powers of the department.

Revised Ordinances of the City of Albuquerque (“ROA”), Section 9-5-1-
4, Duties and powers of the board, and Section 9-5-1-5, Duties and
powers of the department;

Bernalillo County Ordinances, Section 30-33, Duties and powers of the
board, and Section 30-34, Duties and powers of the department.
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(d)

Attachment C, the administrative record of the Air Board’s rulemaking action,
provides hearing exhibits and hearing transcripts, both of which contain further
discussion of local legal authority to adopt and implement the amended
20.11.49 NMAC and proposed SIP Revision. See also in Attachment C the

Order and Statement of Reasons adopted by the Air Board, which cites the
appropriate legal authority..

A copy of the actual regulation, or document submitted for approval and incorporation
by reference into the plan, including indication of the changes made (such as
redline/strikethrough) to the existing approved plan, where applicable. The submittal
shall be a copy of the official State regulation/document signed, stamped, dated by the
appropriate State official indicating that it is fully enforceable by the State. The
effective date of the regulation/document shall, whenever possible, be indicated in the
document itself. If the State submits an electronic copy, it must be an exact duplicate of
the hard copy with changes indicated, signed documents need to be in portable
document format, rules need to be in text format and files need to be submitted in
manageable amounts (i.e. a file for each section or chapter, depending upon size, and
separate files for each distinct document) unless otherwise agreed to by the State and
Regional Office.

X YES NO N/A
All the materials discussed below are provided in both electronic and hard copy,
each of which is an exact duplicate of the other.

Attachments A and B provide copies of the final amended 20.11.49 NMAC
adopted by the Air Board, filed with the State Records Center and Archives, and
published in the New Mexico Register. The amended regulation indicates its
effective date. Amendments in the new rule as compared to the old rule are
indicated in the documents provided in Attachments A and B.

Attachment C, containing the administrative record of the Air Board’s
rulemaking action, provides the Order and Statement of Reasons by the Air
Board in support of adopting the amended regulation and authorizing a request
to EPA for the withdrawal of 20.11.49 NMAC in its entirety from the SIP.

The hearing records in Attachment C also provide documents indicating
changes made in the 20.11.49 NMAC compared to the language of the former
version of the regulation.

The amended 20.11.49 NMAC in Attachment A is dated and stamped by the
SRCA, the agency responsible under state law for certifying that adopted
regulations have been properly filed in order to become legally enforceable. The
Transmittal Form included in Attachment A, signed by the Air Board chair, is
required under state law to indicate that a regulation has been properly adopted
after a public hearing and properly filed with the SRCA.
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The Order and Statement of Reasons by the Air Board, included in Attachment
C, is signed and dated by the Board chair, properly setting forth as required
under state law a sufficient explanation of the basis for the Air Board’s actions.

Note that the final amended 20.11.49 NMAC adopted by the Air Board
September 14 and subsequently published in the New Mexico Register contains
a minor floor amendment recommended by EHD at the September 14 hearing.
The Air Board’s adoption of this amendment means the final regulation differs
very slightly from the initial version of the regulation proposed in EDH’s
rulemaking petition filed June 27, 2016. The difference makes minor changes to
20.11.49.16.D NMAC to clarify that EHD, when designing a remedy for an
excess emission in an enforcement action, retains the authority to consider
information about an excess emission reported by a source.

(e) Evidence that the State followed all of the procedural requirements of the State’s laws
and constitution in conducting and completing the adoption/issuance of the plan.

X YES __ NO N/A
The administrative record of the rulemaking process by the Air Board appears
in Attachment C. This administrative record demonstrates that adoption of the
rule complied with all state legal requirements. A complete guide to materials
included in this administrative record as of the date of this SIP submittal
appears in Attachment C. as Docket item 0, “Part 49 — Draft Record Proper
Index.”

Note that the Draft Record Proper Index identifies audio recordings of Air
Board meetings on July 13 and September 14 as being included in the
administrative record. This SIP submittal does not include the audio recording
files. However, the electronic and hard copies of this submittal conform to all
requirements of 40 CFR 51.103 and 40 CFR Part 51, Appendix V. The print and
hard copies of this submittal are exact duplicates of each other.

Specific items in the materials for this submittal fulfil the following state legal
requirements.

Attachments A and B of this submittal contain the text of the amended 20.11.49
NMAC as filed with the State Records Center and Archives and published in the
New Mexico Register, thereby fulfilling requirements of NMSA 1978 § 14-4-1 et
seq. and 1.24.1,1.24.10, and 1.24.15 NMAC.

Attachment C contains evidence that a petition for rulemaking was filed and
acted upon by the Air Board as required by NMSA 1978 § 74-2-6(4), ROA § 9-
5-1-6(A), Bernalillo County Ordinances § 30-35(a), and 20.11.82 NMAC.

Attachment C contains a Notice of Intent to Present Technical Testimony and
hearing exhibits, all of which were filed in advance of the hearing as required
by 20.11.82 NMAC.
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Attachment C, the administrative record of the Air Board’s rulemaking action,
contains hearing notices published a minimum of 30 days before the September
14, 2016 hearing, as required by NMSA 1978 § 74-2-6(C,) ROA § 9-5-1-6(C),
Bernalillo County Ordinances § 30-35(c), and 20.11.82 NMAC. All hearing
notices appear in Docket item 5, “Affidavit of Publication and Notice of Filing"
and Docket item 14, "Notice of Filing." These items provide proof of notice of
the public hearing.

Attachment C, which provides the administrative record of the Air Board’s
rulemaking action, contains hearing transcripts showing that a hearing was
held on September 14, 2016 as required by NMSA 1978 § 74-2-6(B), ROA § 9-5-
1-6(B), Bernalillo County Ordinances § 30-35(b) and 20.11.82 NMAC.

® Evidence that public notice was given of the proposed change consistent with
procedures approved by EPA; including the date of publication of such notice.

X YES NO N/A
Consistent with EPA regulations, Attachment C contains hearing notices
published a minimum of 30 days before the September 14, 2016 hearing, as
required by NMSA 1978 § 74-2-6(C,) ROA § 9-5-1-6(C), Bernalillo County
Ordinances § 30-35(c), and 20.11.82 NMAC. The hearing notices contain the
date of publication. Proof of hearing notice appears in Docket item 5, “Affidavit
of Publication and Notice of Filing" and Docket item 14, "Notice of filing."

(2) Certification that a public hearing was held in accordance with the information provided
in the public notice and the State's laws and constitution, if applicable and consistent
with the public hearing requirements in 40 CFR 51.102.

X YES NO N/A
Attachment A contains a Transmittal Form filed with the State Records Center

and Archives to certify, among other things, that a hearing was held on
September 14, 2016.

Attachment C, the administrative record of the Air Board’s rulemaking action,

contains certified hearing transcripts showing that a hearing was held on
September 14, 2016.

(h) Compilation of public comments and the State's response thereto.

X YES NO N/A

Attachment C contains hearing exhibits that include public comments received

on the rulemaking action for 20.11.49 NMAC and EHD’s response to those
comments.
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The Order and Statement of Reasons by the Air Board, included in Attachment
C, is signed and dated by the Board chair, properly setting forth as required
under state law a sufficient explanation of the basis for the Air Board’s actions.

Note that the final amended 20.11.49 NMAC adopted by the Air Board
September 14 and subsequently published in the New Mexico Register contains
a minor floor amendment recommended by EHD at the September 14 hearing.
The Air Board’s adoption of this amendment means the final regulation differs
very slightly from the initial version of the regulation proposed in EDH'’s
rulemaking petition filed June 27, 2016. The difference makes minor changes to
20.11.49.16.D NMAC to clarify that EHD, when designing a remedy for an
excess emission in an enforcement action, retains the authority to consider
information about an excess emission reported by a source.

(e) Evidence that the State followed all of the procedural requirements of the State’s laws
and constitution in conducting and completing the adoption/issuance of the plan.

X YES ~ NO N/A
The administrative record of the rulemaking process by the Air Board appears
in Attachment C. This administrative record demonstrates that adoption of the
rule complied with all state legal requirements. A complete guide to materials
included in this administrative record as of the date of this SIP submittal
appears in Attachment C. as Docket item 0, “Part 49 — Draft Record Proper
Index.”

Note that the Draft Record Proper Index identifies audio recordings of Air
Board meetings on July 13 and September 14 as being included in the
administrative record. This SIP submittal does not include the audio recording
files. However, the electronic and hard copies of this submittal conform to all
requirements of 40 CFR 51.103 and 40 CFR Part 51, Appendix V. The print and
hard copies of this submittal are exact duplicates of each other.

Specific items in the materials for this submittal fulfil the following state legal
requirements.

Attachments A and B of this submittal contain the text of the amended 20.11.49
NMAC as filed with the State Records Center and Archives and published in the
New Mexico Register, thereby fulfilling requirements of NMSA 1978 § 14-4-1 et
seq. and 1.24.1, 1.24.10, and 1.24.15 NMAC.

Attachment C contains evidence that a petition for rulemaking was filed and
acted upon by the Air Board as required by NMSA 1978 § 74-2-6(A), ROA § 9-
5-1-6(A), Bernalillo County Ordinances § 30-35(a), and 20.11.82 NMAC.

Attachment C contains a Notice of Intent to Present Technical Testimony and
hearing exhibits, all of which were filed in advance of the hearing as required
by 20.11.82 NMAC.
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2.2 Technical Support

(a)

(b)

©

(d

Identification of all regulated pollutants affected by the plan.

X YES NO N/A

20.11.49 NMAC applies to all regulated pollutants.

Identification of the locations of affected sources including the EPA attainment/
nonattainment designation of the locations and the status of the attainment plan for the
affected area(s).

YES NO _ X N/A
20.11.49 NMAC applies to all regulated pollutant sources in Albuquerque and
Bernalillo County at all times, regardless of whether a source is in an area
designated as in attainment or nonattainment.

Quantification of the changes in plan-allowable emissions from the affected sources;
estimates of changes in current actual emissions from affected sources or, where
appropriate, quantification of changes in actual emissions from affected sources through
calculations of the differences between certain baseline levels and allowable emissions
anticipated as a result of the revision.

YES NO X N/A
The amendments to 20.11.49 NMAC and its withdrawal from the SIP are not
intended to directly affect emissions from any regulated source. Attachment C
contains a hearing exhibit demonstrating that amendment of 20.11.49 NMAC
and its withdrawal from the SIP will be consistent with Section 110(1) of the
Clean Air Act. This document appears in Attachment C as part of Docket item
number 6, which is EHD's Notice of Intent to Present Technical Testimony,
docketed on August 29, 2016. Within that document, please see Exhibit 12,
which is entitled, “Analysis Demonstrating Compliance with Requirements of
the Clean Air Act, Section 110(1).”

The State's demonstration that the national ambient air quality standards, prevention of
significant deterioration increments, reasonable further progress demonstration, and
visibility, as applicable, are protected if the plan is approved and implemented. For all
requests to redesignate an area to attainment for a national primary ambient air quality
standard, under Section 107 of the Act, a revision must be submitted to provide for the
maintenance of the national primary ambient air quality standards for at least 10 years
as required by Section 175A of the Act.

X__YES NO N/A

Attachment C contains a hearing exhibit demonstrating that amendment of
20.11.49 NMAC and its withdrawal from the SIP will be consistent with Section
110(1) of the Clean Air Act. This document appears in Attachment C as part of
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(e)

®

(2

(h)

®

7

Docket item number 6, which is EHD's Notice of Intent to Present Technical
Testimony, docketed on August 29, 2016. Within that document, please see
Exhibit 12, which is entitled, “Analysis Demonstrating Compliance with
Requirements of the Clean Air Act, Section 110(1).”

Modeling information required to support the proposed revision, including input data,
output data, models used, justification of model selections, ambient monitoring data
used, meteorological data used, justification for use of offsite data (where used), modes
of models used, assumptions, and other information relevant to the determination of
adequacy of the modeling analysis.

YES NO X N/A
Evidence, where necessary, that emission limitations are based on continuous emission
reduction technology.

YES NO X N/A

Evidence that the plan contains emission limitations, work practice standards and record
keeping/reporting requirements, where necessary, to ensure emission levels.

YES NO X N/A

Compliance/enforcement strategies, including how compliance will be determined in
practice.

X YES NO __N/A
The text of the amended regulation describes in detail how EHD will pursue
enforcement actions involving excess emissions related to startup, shutdown,
malfunction, and emergency. Hearing testimony and exhibits included in

Attachment C also describe the compliance and enforcement strategies that
EHD will pursue.

Special economic and technical justification required by any applicable EPA policies, or
an explanation of why such justifications are not necessary.

YES NO X N/A
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Attachment A

Attachment A contains copies of the following.

1) Amended 20.11.49 NMAC, as filed with State
Records Center and Archives following adopting by
Albuquerque Bernalillo Air Quality Control Board

2) Transmittal Form submitted to State Records Center
and Archive upon filing of amended 20.11.49 NMAC
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This is an amendment to 20.11.100 NMAC, Sections 6, 13, 14, 15, 16, 17, and 18, effective IO/lVSi2016.‘

20.11.49.6 OBJECTW E: To 1mplement requ:re ments for the reporlmg of excess emissions [and-establish
i =} for facility owners and

operators.
{20.11.49.6 NMAC - N, 10/13/09; A, 10/15/16)

20.11.49.13 APPLICABILITY:

A. Any source;
) whose operation results in an emission of a regulated air pollutant, including a fugitive

emission, in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit

condition; or
2) subject to the requirements of 20.11.47 NMAC, Emissions fventory Requirements,

20.11.41 NMAC [r-Authority-Fo-Construct], Construction Permits, 20.11.42 NMAC, Operating Permits, 20.11.61
NMAC, Prevention of Significant Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas.
B. Deviations under 20.11.42 NMAC, Operating Permits, which do not result in excess emissions,

are not subject to the provisions of 20.11.49 NMAC.,
C. 20.11.49 NMAC does not create a separate cause of action for failure 1o obtain a permit under

20.11.41 NMAC [s-Awhority-To-Gonstruet), Construction Permits, 20.11.42 NMAC, Operating Permits, 20.11.61
NMAC, Prevention of Significant Deteriorarion, or 20.11.60 NMAC, Permitting In Nonattainment Areas.

[20.11.49.13 NMAC - N, 10/13/09; A, 10/15/16)

20.11.49.14 OPERATION RESULTING IN AN EXCESS EMISSION: The emission of a regulated air
pollutant in excess of the quantity, rate, opacity, or concentration specified in an air quality regulation or permit
condition that results in an excess emission is a vnolauon of the air qualuy regulauon or permn condmon and may be

subject to an enforcement acuon [Fhe-e

ion .] lf gge owggr or oggralor of a source havmg an excess

mlSSngg chooses 0 gontlgue 10 onerate it wmle the & cess emission conunue he ow er or o ator shall takc all

ood ai
and extent of any excess emission and the owne[ or operator’s efforts to minimize the excess emission may be
considered by the department in any resulting enforcement action.

[20.11.49.14 NMAC - N, 10/13/09; A, 10/15/16)

20.11.49.15 NOTIFICATION:
A. The owner or operator of a source having an excess emission shall report the following

information to the department on forms prov:ded by lhe department The dcpartmem may authonze the subnuttal of
such reports m electromc formal "»- depa the-0 o9 of-a-sotrce-provide

b 2 .] Thc department may rqu_t_tgtb_au__hg_q_w_n_em_
ogerator of a source grovnde fgg_h_er mformauon in addmon to that already required by 20.11.49.15 NMAC by a
deadline specified by the departinent.

) Initial excess emission report: The owner or operator shall file an initial report, no later
than the end of the next regular business day after the time of discovery of an excess emission. The initial report
shall include all available information regarding each item required by Subsection B of 20.11.49.15 NMAC.

2) Final excess emission report: No later than 10 days after the end of the excess
emission, the owner or operator shall file a final report that contains specific and detailed information for each item

required by Subsection B of 20.11.49.15 NMAC.
[The] Each excess emission report shall include the following information:

-

) the name of the source;
2) the name of the owner and operator of the source;
3) the name and title of the person preparing the report;

4) identifying information for the source (e.g. permit and database numbers);

' 3 the specific date(s), [-and-time(s}-the-excess-emission-oceurred;] time(s), and duration of
the excess emission;

20.11.49 NMAC



identification of the equipment involved and the emission point(s) (including bypass)

(6)
from which the excess emission occusred;

(7) the air quality regulation or permit condition that was exceeded;

(8) identification of the air contaminant(s) and the magnitude of the excess emission
expressed in the units of the air quality regulation or permit condition;

9) the method for determining the magnitude and duration of the excess emission;

ao the cause and nature of the excess emission;

(11) the steps taken to limit the duration and magnitude of the excess emission;

(12} the corrective action(s) taken to eliminate the cause of the excess emission; if one or
more corrective actions are required, the report shall include a schedule for implementation of those actions, with
associated progress reports; if no corrective actions are required, the report shall include a detailed explanation for

that conclusion.
(13) the corrective action(s) taken to prevent a recurrence of the excess emission;

(14)  whether the owner or operator attributes the excess emission to malfunction, startup {ef

shutdewn)] , shutdown or emergency;
(15) whether the owner or operator [will-clair-an-affirmative-defense-under-Subsestions-A-B
A 4 48-DIMAC aimine-an-affirmative-de

BR56A/R-ahd ahd Re-SUPPOrN - Ll

3

¥ &

PRI H HA P (-8 @ :‘ :“.’”.:2'.":‘: “‘ Z‘L; e:::‘*: GAVYS AR
supplemental report under Subsections A, B, or C of 20.11.49.16 NMAC; and
(]6) ".:~:~.~ of the-final-report-shall-contain-a :':::’ icati LFet -2 60UEaE
COMMPIOteNness;: "-;~.'::' iH-DO-SHEReG-B S-POFSOn ha-15-FOPeF he-oXee _]the&son
signing the final report shall certify that it is true, accurate, and complete.
C. If the period of an excess emission extends beyond 10 days, the owner or operator shall submit the

final report required by Subsection B of 20.11.49.15 NMAC to the department within 72 hours of the date and time

the excess emission ceased.
D. Alternative reporting. If an owner or operator of a source is subject to both the excess emission

reporting requirements of 20.11.49.15 NMAC and the reporting requirements of 40 CFR Parts 60, 61, and 63, and
the federal reporting requirements duplicate the requirements of 20.11.49.15 NMAC, then the federal reporting

requirements shall suffice.
{20.11.49.15 NMAC - N, 10/13/09; A, 10/15/16]

20.11.49.16 [AEFIRMATIVE DEFENSES:] EXCESS EMISSIONS DURING STARTUP, SHUTDOWN,

MALFUNCTION, OR EMERGENCY: All periods of excess emissions regardless of cause are violations [ef-the
H . b PO 24 < SH0e RE-NE “"." .-:. B AC-BRAG-H1Ee Simcge3scigmizasie

AR e -4 R B B (O & & k= Lt

Rread -.:..;:; 0-1+4+-4016- NMAC—-The-add ional-information-sha be PO .‘:::.::" pecified-b
the-department:] of the state Air Quality Control Act and rules promulgated thereunder, and any applicable permit.
The owner or operator of a source who contends that an excess emission occurred during startup, shutdown,

malfunction. or gmergency may submit to the department a supplemental report addressing the criteria described in
Subsections A, B, or C of 20.11.49.16 NMAC. To be considered by the department, the appropriate supplemental

repont described in Subsections A, B, or C of 20.1.49.16 NMAC below must be submitted to the department no later
than 30 days after the final exce issions report submitted ant to 20.11.49.15 NMAC. department ma
grant written extensions to this deadline for good cause shown. An owner or operator of a source who contends that

enforcement action for an excess emission is not warranted must provide information in a supplemental report as

described in Subsections A, B, or C of 20.11.49.16 NMAC. If no supplemental report is timely received, the

department will not consider the criteria described in Subsections A, B, and C 0 20.11.49.16 NMAC. The

department may require the owner or operator of a source to provide further information in addition to that aiready

contained in the supplemental repont or otherwise specified in 20.11.49.16 NMAC, The information in the
supplemental report may be considered by the department at its sole discretion and is not intended to be enforceable

20.11.49 NMAC



in a legal proceeding by any party or 1o limit the enforcement authonly of any party. 20.11.49.16 NMAC shall not
be construed to preclude EPA or federal court jurisdiction under Section 113 of the federal act to assess civil
penalties or other forms of relief for periods of excess emissions, 1o prevent EPA or the courts from considering the
statutory factors for the assessment of civil penalties under Section 113 of the federal act. or to interfere with the
T;ghf_ s of litigants to pursue enforcement consistent with their rights under the citizen suit provision of Section 304 of
the federal act.

A. [A#ﬁm&mdefense] Su pglemental regort fcr an excess ennssmn durmg malfunctcon. [$he

following-criteria:] The owner or oper ource subject 10 20.11.49 AC a f'l as ntal report for
an excess emission during malfunction addressing the following criteria;
H the excess emission was caused by a malfunction;
(2) the excess emission:
{(a) did not stem from any activity or event that could have been foreseen and
avoided, or planned for; and
(b) could not have been avoided by better operation and maintenance practices;
(3) - 1o the maximum extent practicable the air pollution control equipment or processes were
maintained and operated in a manner consistent with good practice for minimizing emissions;
4) repairs were made in an expeditious fashion when the operator knew or should have

known that applicable emission limitations were being exceeded; off-shift labor and overtime must have been
utilized, to the extent practicable, to ensure that such repairs were made as expeditiously as practicable;

(5) the amount and duration of the excess emission (including any bypass) were minimized
to the maximum extent practicable during periods of such emissions;

(6) all possible steps were taken to minimize the impact of the excess emission on ambient
air quality;

) all emission monitoring systems were kept in operation if at all possible;

(8) the owner or operator's actions in response to the excess emission were documented by
properly signed, contemporaneous operating logs, or other relevant evidence;

) the excess emissions were not part of a recurring pattern indicative of inadequate design,

operation, or maintenance; and
(10)  the owner or operator complied with [the] all notification requirements in 20.11.49.15

NMAC.
B. [Affirmative defense] Supplemental report for an excess emission during startup or
net-oF-operator-of-a-source-subjeet-10-20-1--40-NMA may-claim-an-afficmative-defense

shutdown: [Thee

ia:] The owncr or opermor of a source sublect to 20 11 49

NMAC may ﬁle a su gp_ ggmgl report for gn gxceg; emission during startup or shutdown, addressing the following

criteria;

) the excess emission occurred during a startup or shutdown;

) the periods of excess emissions that occurred during startup or shutdown were short and
infrequent and could not have been prevented through careful planning and design;

3) the excess emissions were not part of a recurring pattern indicative of inadequate design,
operation, or maintenance;

4) if the excess emissions were caused by a bypass (an intentional diversion of control
equipment), then the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage,

) at all times, the source was operated in a manner consistent with good practices for
minimizing emissions;

(6) the frequency and duration of operation in startup or shutdown mode was minimized to

the maximum extent practicable;

20.11.49 NMAC



) all possible steps were taken to minimize the impact of the excess emission on ambient
air quality;

1)) all emissions monitoring systems were kep! in operation if at all possible;

9) the owner or operator's actions during the period of excess emissions were documented
by properly signed, contemporaneous operating logs, or other relevant evidence; and

(10) the owner or operator complied with [the] all notification requirements in 20.11.49.15

NMAC.

o o 0
R8G50 A

Supplemental report for an emergency: The owner or operator of a source subject to 20.11.49 NMAC may file a
supplemental report for an excess emission during an emergency addressing the following criteria:

D an ne urred;
2) the excess emission occurred during the emergency;
3): owner o rator has identifi of the emergency;

4) the excess emission resulted from the emergency;
(5) the excess emission and resulting emergency could not have been prevented through

careful planning and design:
(6) the excess emission and resulting emergency were not part of a recurring pattern
indicative of inadequate design, operation, or maintenance;

9 at the time the excess emission and emergency occurred, the source was being properly

operated;
(8) during the period of the excess emission, the owner or operator took all reasonable steps
to minimize levels of emissions that exceeded the applicable standard, regulation, or permit condition; and
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9 the owner or operator complied with all notification requirements in 20.11.49.15 NMAC,

including a description of the emergency, any steps 1o mitigate emissions, and corrective actions taken.

D. Department's determination of adeguacy of supplemental report: Nothing in 20.11.49
NMAC creates an affirmative defense or entitles a source to relief from penalties for any excess emission including,
but not limited to, any exceedance of a limit which already takes into account startup and shutdown emissions. any
NAAQS or PSD increment, or any federally promulgated limit or any requirement derived from such a limit,
including 40 CFR Parts 60, 61, and 63. However, the department in its sole discretion may consider any relevant
information, including information submitted in a supplemental report, in connection with a demand for corrective
action or injunctive relief. or the assessment or negotiation of a penalty in an enforcement action. The department’s
determination of how much weight to give information in a supplemental report is based on its sole discretion.
{20.11.49.16 NMAC - N, 10/13/09; A, 10/15/16}

20.11.49.17 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS:
A, Upon receipt of a written demand by the department, the owner or operator of a source having an

excess emission, shall prepare an analysis that uses analytical tools determined by the department to be appropriate.

The analysis shall contain the following information:
)] an analysis describing the root cause and all contributing causes of the excess emission;

and
(2) an analysis of the corrective actions implemented or available to reduce the likelihood of

a recurrence of the excess emission resulting from the causes identified under Paragraph (1) of Subsection A of
20.11.49.17 NMAC, including, as applicable:

{a) identification of implemented or available corrective action alternatives, such as
changes in design, operation and maintenance;

{b) the estimated cost associated with each corrective action alternative;

«©) the probable effectiveness of each corrective action alternative;

{d) if no corrective action alternatives are available, a clear explanation providing an
adequate justification for that conclusion; and

{e) if one or more corrective actions are identified, a schedule for implememation

and progress reports.
B. The department shall make the demand for [an] a root cause and corrective action analysis no later

than 90 days after receipt of the final report required by Subsection A of 20.11.49.15 NMAC.
C. The department may require the analysis authorized by Subsection A of 20.11.49.17 NMAC afier

considering relevant factors. Examples of relevant factors include the significance of the excess emission, the nature
or pattern of excess emissions, and the history of the source, as well as any other factors determined to be relevant

by the department.
D The completed analysis shall be submitted to the department no later than 60 days after the

department’s demand is received by the owner or operator of the source, pursuant to Subsection A of 20.11.49.17
NMAC. For good cause shown, the department may grant an extension to submit the analysis.
E. The owner or operator of a source complying with 20.11.49.17 NMAC may assert a claim for

confidential information protection.
{20.11.49.17 NMAC - N, 10/13/09; A, 10/15/16]

eperation;-or-other-appropriate-reasen;] [RESERVED]
[20.11.49.18 NMAC - N, 10/13/09; Repealed, 10/15/16}
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This is an amendment to 20.11.100 NMAC, Sections 6, 13, 14, 15, 16, 17, and 18, effective 10/15/2016.

20 11 49 6 OBJECTIVE To 1mp1ement requlrements for the reportlng of excess emissions [and-establish
defense-pre sions:] for facility owners and

perators
[20.11.49.6 NMAC - N, 10/13/09; A, 10/15/16]

20.11.49.13 APPLICABILITY:
A, Any source:

1) whose operation results in an emission of a regulated air pollutant, including a fugitive
emission, in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit
condition; or

V3 subject to the requirements of 20.11.47 NMAC, Emissions Inventory Requirements,
20.11.41 NMAC [sAuthority-Fo-Construet], Construction Permits, 20.11.42 NMAC, Operating Permits, 20.11.61
NMAC, Prevention of Significant Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas.

B. Deviations under 20.11.42 NMAC, Operating Permits, which do not result in excess emissions,
are not subject to the provisions of 20.11.49 NMAC.

C. 20.11.49 NMAC does not create a separate cause of action for failure to obtain a permit under
20.11.41 NMAC [sAuthority-To-Construct], Construction Permits. 20.11.42 NMAC, Operating Permits, 20.11.61
NMAC, Prevention of Significant Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas.
[20.11.49.13 NMAC - N, 10/13/09; A, 10/15/16]

20.11.49.14 OPERATION RESULTING IN AN EXCESS EMISSION: The emission of a regulated air
pollutant in excess of the quantity, rate, opacity, or concentration specified in an air quality regulation or permit
condition that results in an excess emission is a v1olatlon of the air qua11ty regulatlon or permlt condltlon a.nd may be
subject to an enforcement actlon [Fhe-own 8 : ¢

ood-air-pe on-control-practicesfor-mind RE-OF '.]Iftheowneroroperatorofasourcehav1nga.nexcess
emission chooses to contlnue to operate it while the excess emission continues, the owner or operator shall take all
appropriate measures consistent with good air pollution control practices for minimizing emissions. The duration
and extent of any excess emission and the owner or operator’s efforts to minimize the excess emission may be

considered by the department in any resulting enforcement action.
[20.11.49.14 NMAC - N, 10/13/09; A, 10/15/16]

20.11.49.15 NOTIFICATION:

A. The owner or operator of a source having an excess emission shall report the following
information to the department on forms prov1ded by the department The department may authonze the submlttal of
such reports 1n electronlc format [ [he-depat 0 OF-OPerator—e 0 provid

hall-be-reperted e-by-¢ eeified-b d FReRt: The department may require that the owner or
operator of a source orov1de further 1nformatlon in addltlon to that already required by 20.11.49.15 NMAC by a
deadline specified by the department.

48] Initial excess emission report: The owner or operator shall file an initial report, no later
than the end of the next regular business day after the time of discovery of an excess emission. The initial report
shall include all available information regarding each item required by Subsection B of 20.11.49.15 NMAC.

2) Final excess emission report: No later than 10 days after the end of the excess
emission, the owner or operator shall file a final report that contains specific and detailed information for each item
required by Subsection B of 20.11.49.15 NMAC.

B. [Fhe] Each excess emission report shall include the following information:
)] the name of the source;
(#))] the name of the owner and operator of the source;
3) the name and title of the person preparing the report;
) identifying information for the source (e.g. permit and database numbers);

&) the specific date(s), [-and-time(s)-the-exeess-emission-oeceurred;] time(s), and duration of

the excess emission;
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6) identification of the equipment involved and the emission point(s) {(including bypass)
from which the excess emission occurred;

(7) the air quality regulation or permit condition that was exceeded;

(8) identification of the air contaminant(s) and the magnitude of the excess emission
expressed in the units of the air quality regulation or permit condition;

%) the method for determining the magnitude and duration of the excess emission;

(10) the cause and nature of the excess emission;

(11) the steps taken to limit the duration and magnitude of the excess emission;

12) the corrective action(s) taken to eliminate the cause of the excess emission; if one or
more corrective actions are required, the report shall include a schedule for implementation of those actions, with
associated progress reports; if no corrective actions are required, the report shall include a detailed explanation for
that conclusion.

(13) the corrective action(s) taken to prevent a recurrence of the excess emission;

(14) whether the owner or operator attributes the excess emission to malfunction, startup [ef

shutdown] , shutdown or emergency;
(15)  whether the owner
4 6-MNMACifalaiminean-a

supplemental report under Subsections A, B, or C 0£20.11.49.16 NMAC: and

(16) [ aif-a-siened uth.-accurac
6 PLEtORess; he-cestification-shel be-SHERea b Re-PerSoH RO-5-FOPOTHRAL .]theperson
signing the final report shall certify that it is true. accurate, and complete.

C. If the period of an excess emission extends beyond 10 days, the owner or operator shall submit the
final report required by Subsection B of 20.11.49.15 NMAC to the department within 72 hours of the date and time
the excess emission ceased.

D. Alternative reporting. If an owner or operator of a source is subject to both the excess emission
reporting requirements of 20.11.49.15 NMAC and the reporting requirements of 40 CFR Parts 60, 61, and 63, and
the federal reporting requirements duplicate the requirements of 20.11.49.15 NMAC, then the federal reporting
requirements shall suffice.

[20.11.49.15 NMAC - N, 10/13/09; A, 10/15/16]

20.11.49.16 [AFFIRMATHVE-DEFENSES:] EXCESS EMISSIONS DURING STARTUP, SHUTDOWN,
MALFUNCTION, OR EMERGENCY:; All periods of excess emissions regardless of cause are violations [efthe
aet-and-the-rales-promngateathereunaer-the e Mexieo-Air-Oualit oRtForAcot-ana-Fes-promngated

oo - C < S-5te

v

alraad acauirad_h AN 1A NKALA sl daafonea mit v oliall b wopa ot ol o ina-asacsifiad h
the-department:] of the state Air Quality Control Act and rules promulgated thereunder, and any applicable permit.
The owner or operator of a source who contends that an excess emission occurred during startup, shutdown,
malfunction. or emergency may submit to the department a supplemental report addressing the criteria described in
Subsections A, B, or C 0 20.11.49.16 NMAC. To be considered by the department, the appropriate supplemental
report described in Subsections A, B, or C of 20.1.49.16 NMAC below must be submitted to the department no later
than 30 days after the final excess emissions report submitted pursuant t0 20.11.49.15 NMAC. The department may
grant written extensions to this deadline for good cause shown. An owner or operator of a source who contends that
enforcement action for an excess emission is not warranted must provide information in a supplemental report as
described in Subsections A, B, or C 020.11.49.16 NMAC. If no supplemental report is timely received, the
department will not consider the criteria described in Subsections A, B, and C 0£20.11.49.16 NMAC. The
department may require the owner or operator of a source to provide further information in addition to that already
contained in the supplemental report or otherwise specified in 20.11.49.16 NMAC. The information in the
supplemental report may be considered by the department at its sole discretion and is not intended to be enforceable

20.11.49 NMAC 2



New Mexico Register / Volume XXVII, Issue 18 / September 30, 2016

in a legal proceeding by any party or to limit the enforcement authority of any party. 20.11.49.16 NMAC shall not
be construed to preclude EPA or federal court jurisdiction under Section 113 of the federal act to assess civil
penalties or other forms of relief for periods of excess emissions, to prevent EPA or the courts from considering the
statutory factors for the assessment of civil penalties under Section 113 of the federal act, or to interfere with the

rights of litigants to pursue enforcement consistent with their rights under the citizen suit provision of Section 304 of
the federal act.

A, [Aﬂimm&ve—defense] Sugplemental regort for an excess emnssnon durmg malfunctmn. [513he

fel-lewmg—efﬁeﬁa-] The owner or operator of a source sublect to 20 11 49 NMAC may ﬁle a supplemental rgport fo
an excess emission during malfunction addressing the following criteria:

)] the excess emission was caused by a malfunction;
03] the excess emission:
(a) did not stem from any activity or event that could have been foreseen and
avoided, or planned for; and
(b) could not have been avoided by better operation and maintenance practices;
3) to the maximum extent practicable the air pollution control equipment or processes were
maintained and operated in a manner consistent with good practice for minimizing emissions;
@) repairs were made in an expeditious fashion when the operator knew or should have

known that applicable emission limitations were being exceeded; off-shift labor and overtime must have been
utilized, to the extent practicable, to ensure that such repairs were made as expeditiously as practicable;

5) the amount and duration of the excess emission (including any bypass) were minimized
to the maximum extent practicable during periods of such emissions;

©) all possible steps were taken to minimize the impact of the excess emission on ambient
air quality;

@) all emission monitoring systems were kept in operation if at all possible;

®) the owner or operator's actions in response to the excess emission were documented by
properly signed, contemporaneous operating logs, or other relevant evidence;

¢)) the excess emissions were not part of a recurring pattern indicative of inadequate design,

operation, or maintenance; and
10) the owner or operator complied with [the] all notification requirements in 20.11.49.15

NMAC.
B. [Afﬁfmatwe-defense] pplemental renort for an excess emlssmn durmg startup or

NMAC may ﬁle a supglemental report for an excess emission during startup or shutdown, addressing the followmg
criteria:

1) the excess emission occurred during a startup or shutdown;

2 the periods of excess emissions that occurred during startup or shutdown were short and
infrequent and could not have been prevented through careful planning and design;

3) the excess emissions were not part of a recurring pattern indicative of inadequate design,
operation, or maintenance;

“) if the excess emissions were caused by a bypass (an intentional diversion of control
equipment), then the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage;

3) at all times, the source was operated in a manner consistent with good practices for
minimizing emissions;

6) the frequency and duration of operation in startup or shutdown mode was minimized to

the maximum extent practicable;
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N all possible steps were taken to minimize the impact of the excess emission on ambient
air quality;

(8) all emissions monitoring systems were kept in operation if at all possible;

9) the owner or operator's actions during the period of excess emissions were documented

by properly signed, contemporaneous operating logs, or other relevant evidence; and
(10) the owner or operator complied with [the] all notification requirements in 20.11.49.15

aett #-asserted-such-defe PUFSHE aragraph ubsection-E 4015 NMAG:]
Supplemental report for an emergency: The owner or operator of a source subject to 20.11.49 NMAC may filea
supplemental report for an excess emission during an emergency addressing the following criteria:

M an emergency occurred;

)] the excess emission occurred during the emergency:

3) the owner or operator has identified the cause of the emergency:

“4) the excess emission resulted from the emergency;

(5) the excess emission and resulting emergency could not have been prevented through
careful planning and design;

(6) the excess emission and resulting emergency were not part of a recurring pattern
indicative of inadequate design, operation. or maintenance;

D at the time the excess emission and emergency occurred, the source was being properly

(8) during the period of the excess emission, the owner or operator took all reasonable steps
to minimize levels of emissions that exceeded the applicable standard. regulation, or permit condition; and

operated;
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9) the owner or operator complied with all notification requirements in 20.11.49.15 NMAC,
including a description of the emergency, any steps to mitigate emissions, and corrective actions taken.
D. Department's determination of adequacy of supplemental report: Nothing in 20.11.49

NMAC creates an affirmative defense or entitles a source to relief from penalties for any excess emission including,
but not limited to, any exceedance of a limit which already takes into account startup and shutdown emissions, any
NAAOQS or PSD increment, or any federally promulgated limit or any requirement derived from such a limit,
including 40 CFR Parts 60, 61, and 63. However, the department in its sole discretion may consider any relevant
information. including information submitted in a supplemental report. in connection with a demand for corrective
action or injunctive relief, or the assessment or negotiation of a penalty in an enforcement action. The department’s
determination of how much weight to give information in a supplemental report is based on its sole discretion.
[20.11.49.16 NMAC - N, 10/13/09; A, 10/15/16}

20.11.49.17 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS:

A. Upon receipt of a written demand by the department, the owner or operator of a source having an
excess emission, shall prepare an analysis that uses analytical tools determined by the department to be appropriate.
The analysis shall contain the following information:

1) an analysis describing the root cause and all contributing causes of the excess emission;
and

3] an analysis of the corrective actions implemented or available to reduce the likelihood of
a recurrence of the excess emission resulting from the causes identified under Paragraph (1) of Subsection A of
20.11.49.17 NMAC, including, as applicable:

(a) identification of implemented or available corrective action alternatives, such as
changes in design, operation and maintenance;

) the estimated cost associated with each corrective action alternative;

©) the probable effectiveness of each corrective action alternative;

) if no corrective action alternatives are available, a clear explanation providing an
adequate justification for that conclusion; and

(© if one or more corrective actions are identified, a schedule for implementation

and progress reports.
The department shall make the demand for [a#] a root cause and corrective action analysis no later
than 90 days after receipt of the final report required by Subsection A of 20.11.49.15 NMAC.

C. The department may require the analysis authorized by Subsection A of 20.11.49.17 NMAC after
considering relevant factors. Examples of relevant factors include the significance of the excess emission, the nature
or pattern of excess emissions, and the history of the source, as well as any other factors determined to be relevant
by the department.

D. The completed analysis shall be submitted to the department no later than 60 days after the
department’s demand is received by the owner or operator of the source, pursuant to Subsection A of 20.11.49.17
NMAC. For good cause shown, the department may grant an extension to submit the analysis.

E. The owner or operator of a source complying with 20.11.49.17 NMAC may assert a claim for
confidential information protection.

[20.11.49.17 NMAC - N, 10/13/09; A, 10/15/16}

eperation;-or-other-apprepriate-reason:] [RESERVED]
{20.11.49.18 NMAC - N, 10/13/09; Repealed, 10/15/16]
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Adopted Rules

Effective Date and Validity of Rule Filings

Rules published in this issue of the New Mexico Register are effective on the publication date of this issue unless
otherwise specified. No rule shall be valid or enforceable until it is filed with the records center and published in the New
Mexico Register as provided in the State Rules Act. Unless a later date is otherwise provided by law, the effective date of

the rule shall be the date of publication in the New Mexico Register. Section 14-4-5 NMSA 1978.

ALBUQUERQUE-
BERNALILLO COUNTY
AIR QUALITY CONTROL
BOARD

This is an amendment to 20.11.100
NMAC, Sections 6, 13, 14, 15, 16,
17, and 18, effective 10/15/2016.

20.11.49.6 OBJECTIVE:
To implement requirements for
the reporting of excess emissions
[and-cstablish-aff ve-dof

: iomsfor-faciki !
operators-forexcess-emisstons:] for

facility owners and operators.
[20.11.49.6 NMAC - N, 10/13/09; A,

10/15/16]

20.11.49.13 APPLICABILITY:
A. Any source:
1) whose

operation results in an emission of
a regulated air pollutant, including
a fugitive emission, in excess of the
quantity, rate, opacity or concentration
specified by an air quality regulation
or permit condition; or

2) subject to
the requirements of 20.11.47 NMAC,
Emissions Inventory Requirements,
20.11.41 NMAC [;Authority=Fo=
€onstruct], Construction Permits.
20.11.42 NMAC, Operating Permits,
20.11.61 NMAC, Prevention of
Significant Deterioration, or 20.11.60
NMAC, Permitting In Nonattainment
Areas.

B. Deviations under
20.11.42 NMAC, Operating Permits,
which do not result in excess
emissions, are not subject to the
provisions of 20.11.49 NMAC.

C. 20.11.49 NMAC
does not create a separate cause of
action for failure to obtain a permit
under 20.11.41 NMAC [;Authority=
To~Construct], Construction Permits.
20.11.42 NMAC, Operating Permits,

20.11.61 NMAC, Prevention of
Significant Deterioration, or 20.11.60
NMAC, Permitting In Nonattainment
Areas.

[20.11.49.13 NMAC - N, 10/13/09; A,
10/15/16]

20.11.49.14 OPERATION
RESULTING IN AN EXCESS
EMISSION: The emission of a
regulated air pollutant in excess

of the quantity, rate, opacity, or
concentration specified in an air
quality regulation or permit condition
that results in an excess emission is a
violation of the air quality regulation
or permit condition and may be
subject to an enforcement action.

[Fhe-owneroroperator-of-asource-
havi ission-shatk

minimizing-emissions:] If the owner
or operator of a source having an
excess emission chooses to continue
to operate it while the excess emission
continues, the owner or operator

shall take all appropriate measures
consistent with good air pollution
control practices for minimizing
emissions. The duration and extent
of any excess emission and the owner
or operator’s efforts to minimize the
excess emission may be considered

by the department in any resulting
enforcement action.

[20.11.49.14 NMAC - N, 10/13/09; A,
10/15/16]

20.11.49.15 NOTIFICATION:
A. The owner or
operator of a source having an excess
emission shall report the following
information to the department on
forms provided by the department.
The department may authorize the
submittal of such reports in electronic

format. [Fhe-department-mayrequire-

that-the-owner-oroperator-of-asource-
d ! Link .

it hat-atread redtt

formation-shalht H

department:] The department may
require that the owner or operator of
a source provide further information
in_addition to that already required
by 20.11.49.15 NMAC by a deadline
specified by the department.

¢)) Initial
excess emission report: The owner
or operator shall file an initial report,
no later than the end of the next
regular business day after the time
of discovery of an excess emission.
The initial report shall include all
available information regarding each
item required by Subsection B of
20.11.49.15 NMAC.

2) Final
excess emission report: No later
than 10 days after the end of the
excess emission, the owner or
operator shall file a final report
that contains specific and detailed
information for each item required by
Subsection B of 20.11.49.15 NMAC.

B. [Fhe] Each excess
emission report shall include the
following information:

€)) the name

of the source;

2) the name
of the owner and operator of the
source;

3) the name
and title of the person preparing the
report;

4 identifying
information for the source (e.g. permit
and database numbers);

5) the specific
date(s), [-and-time(s)the-excess-
emissionroceurred;] time(s), and
duration of the excess emission;

(6)
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identification of the equipment
involved and the emission poini(s)
(including bypass) from which the
excess emission occurred;

N the air
quality regulation or permit condition
that was exceeded;

3
identification of the air contaminant(s)
and the magnitude of the excess
emission expressed in the units of
the air quality regulation or permit
condition;

) the method
for determining the magnitude and
duration of the excess emission;

$14)] the cause
and nature of the excess emission;
(an the steps

taken to limit the duration and
magnitude of the excess emission;

(12)  the
corrective action(s) taken to eliminate
the cause of the excess emission; if
one or more corrective actions are
required, the report shall include a
schedule for implementation of those
actions, with associated progress
reports; if no corrective actions are
required, the report shall include
a detailed explanation for that
conclusion.

(13)  the
corrective action(s) taken to prevent a
recurrence of the excess emission;

(14)  whether
the owner or operator attributes the
excess emission to malfunction,
startup [or-shutdown] , shutdown or

emergency;

(15 whether
the owner or operator [wil-clainran-
% vo-dof ter-Subseoti

30-additional-days;-and] intends
to file a supplemental report under

Subsections A, B, or C of 20.11.49.16
NMAC: and
(16)

[the-

emission:] the person signing the
final report shall certify that it is true,

accurate, and complete.
C. If the period of

an excess emission extends beyond
10 days, the owner or operator shall
submit the final report required by
Subsection B 0f 20.11.49.15 NMAC
to the department within 72 hours of
the date and time the excess emission
ceased.

D. Alternative
reporting. 1f an owner or operator of
a source is subject to both the excess
emission reporting requirements
0f20.11.49.15 NMAC and the
reporting requirements of 40 CFR
Parts 60, 61, and 63, and the federal
reporting requirements duplicate
the requirements of 20.11.49.15
NMAC, then the federal reporting
requirements shall suffice.
{20.11.49.15 NMAC - N, 10/13/09; A,
10/15/16]

20.11.49.16 [AFFRMATIVE-
DEFENSES:] EXCESS
EMISSIONS DURING STARTUFE,
SHUTDOWN., MALFUNCTION.
OR EMERGENCY: All periods

of excess emissions regardless of
cause are violations [efthe-actand-

by-the-deadhi Fred-by-ti
department:] of the state Air Quality
Control Act and rules promulgated
thereunder, and any applicable

permit. The owner or operator of a
source who contends tha excess
emission occurred during startup,
shutdown, malfunction. or emergency
may submit to the department a
supplemental report addressing the

criteri cri i tions A
B.orCof20.11.49.16 NMAC. To
be considered d ent

the appropriate supplemental report
described in Subsections A, B, or C
0f20.1.49.16 NMAC below must

be submi ¢ department no
later than 30 d 1 the final
excess emissions report submitted
pursuant to 20.11.49.15 NMAC,
The department may grant written
extensions to this deadline for

good cause shown. An owner or
eral who contend

that enforcement action for an
excess emission is not warranted
must provide i jon in
supplemental report as described in
Subsections A, B, or C 0f 20.11.49.16
NMAC. If no supplemental report
is timely received, the department
will not consider the criteria
described in Subsections A, B, and
Co0f20.11.49.16 NMAC. The
department may require the owner.

or operator of a source to provide

further information in ition at

already contained in the supplemental
€| r otherwi i in

20.11.49.16 NMAC. The information

in the supplemental report may

be consider: the departmen

at its sole discretion and is not

intended to be enforceable in a legal

proceeding by any party or to limit the

enforcement authority of any party.

20.11.49.16 NMAC shall not be

construed to preclude EPA or federal

court jurisdiction under Section 113 of
e federal act ivil penalti

or other forms of relief for periods

of excess emissions, to prevent EPA
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or the courts from considering the have been utilized, to the extent criteria;
statutory factors for the assessment practicable, to ensure that such ) the excess

of civil penalties under Section 113
of the federal act, or to interfere

with the rights of litigants to pursue
enforcement consistent with their
rights under the citizen suit provision
of Section 304 of the federal act,

A. [Affirmative
defense] Supplemental report for an
excess emission during malfunction:
[Fhe-ovneroroperatorof a-source-

eriterta:] The owner or operator of

a source subject to 20.11,49 NMAC
may file a supplemental report for an
excess emission during malfuncti
addressing the following criteria:

(1) the
excess emission was caused by a
malfunction;

) the excess
emission:

(@)
did not stem from any activity or
event that could have been foreseen
and avoided, or planned for; and

()
could not have been avoided by better
operation and maintenance practices;

3) 1o the
maximum extent practicable the
air pollution control equipment
or processes were maintained and
operated in a manner consistent
with good practice for minimizing
emissions;

(4) repairs
were made in an expeditious fashion
when the operator knew or should
have known that applicable emission
limitations were being exceeded;
off-shift labor and overtime must

repairs were made as expeditiously as
practicable;

(5) the
amount and duration of the excess
emission (including any bypass) were
minimized to the maximum extent
practicable during periods of such
emissions;

(6) all possible
steps were taken to minimize the
impact of the excess emission on
ambient air quality;

Q) all
emission monitoring systems were
kept in operation if at all possible;

(8) the owner
or operator’s actions in response to
the excess emission were documented
by properly signied, contemporaneous
operating logs, or other relevant
evidence;

) the excess
emissions were not part of a recurring
pattern indicative of inadequate
design, operation, or maintenance;
and

(10)  the
owner or operator complied with
[she] all notification requirements in
20.11.49.15 NMAC.

B. [Affirmative-
defense] Supplemental report for
an excess emission during startup or
shutdown: [Theowneroroperatorof

ho-d omof-the-folowi
eriteria:] The owner or operator of

a source subject t0 20.11. C
may file a suppl ¢ for

sh wn ressi win

emission occurred during a startup or
shutdown;

2) the periods
of excess emissions that occurred
during startup or shutdown were
short and infrequent and could not
have been prevented through careful
planning and design;

3) the excess
emissions were not part of a recurring
pattern indicative of inadequate
design, operation, or maintenance;

4) ifthe
excess emissions were caused by a
bypass (an intentional diversion of
control equipment), then the bypass
was unavoidable to prevent loss
of life, personal injury, or severe
property damage;

%) at all
times, the source was operated in a
manner consistent with good practices
for minimizing emissions;

(6) the
frequency and duration of operation
in startup or shutdown mode was
minimized to the maximum extent
practicable;

(7 all possible
steps were taken to minimize the
impact of the excess emission on
ambient air quality;

€3] all
emissions monitoring systems were
kept in operation if at all possible;

9) the owner
or operator’s actions during the period
of excess emissions were documented
by properly signed, contemporaneous
operating logs, or other relevant
evidence; and

(10)  the
owner or operator complied with
[the] all notification requirements in
20.11.49.15 NMAC.

C. [Affirmative
defenseforamemergency:

L1
iy
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Stubsection B-of 20-H-49-15-NMAC:]
Supplemental report for an_
emergency: The owner or operator of
a source subject to 20.11.49 NMAC
may file a supplemental report for an
excess emission during an emergency
addressing the following criteria:

1) an
emergency occurred;
2 the

excess emission occurred during the
emergency;
3) the owner

or operator has identified the cause of
the emergency;

) the
excess emission resulted from the
emergency;

5) the excess
emission and resulting emergency
could not have been prevented
through careful planning and design;

6) the excess
emission and resulting emergency
were not part of a recurring pattern
indicative of inadequate design,
operation, or maintenance;

7 at the time
the excess emission and emergency
occurred, the source was being
properly operated;

8) during the
period of the excess emission, the

owner or operator took all reasonable

steps to minimize levels of emissions

that exceeded the applicable standard,

regulation, or permit condition; and
&) the

owner or operator complied with

all notification requirements in

20.11.49.15 NMAC, including a

description of the emergency, any

steps to mitigate emissions, and
corrective actions taken.

D, Department’s
rminati f f
supplemental report; Nothing

in 20.11.49 NMAC creates an
affirmative defense or entitles a

source to relief from penalties for

any excess emission including, but
not limited to, any exceedance of a
limit which already takes into account
startup and shutdown emissions,

any NAAQS or PSD increment,

or any federally promulgated limit

or any requirement derived from

such a limit, including 40 CFR

Parts 60. 61. and 63. However, the
department in its sole discretion may_
consider any relevant information,
including information submitted in

a supplemental report, in connection.
with a demand for corrective action
or injunctive relief, or the assessment
or negotiation of a penalty in an
enforcement action. The department’s
determination of how much weight

to give information in a supplemental

report is based on its sole discretion.
[20.11.49.16 NMAC - N, 10/13/09; A,

10/15/16]

20.11.49.17 ROOT CAUSE
AND CORRECTIVE ACTION
ANALYSIS:

A. Upon receipt of a

written demand by the department, the
owner or operator of a source having
an excess emission, shall prepare an
analysis that uses analytical tools
determined by the department to
be appropriate. The analysis shall
contain the following information:

(1) an analysis
describing the root cause and all
contributing causes of the excess
emission; and

2) an analysis
of the corrective actions implemented
or available to reduce the likelihood



New Mexico Register / Volume XXVII, Issue 18 / September 30, 2016

703

of a recurrence of the excess emission
resulting from the causes identified
under Paragraph (1) of Subsection A
0£20.11.49.17 NMAC, including, as
applicable;

(@
identification of implemented
or available corrective action
alternatives, such as changes in
design, operation and maintenance;

(b)
the estimated cost associated with
each corrective action alternative;

(c)
the probable effectiveness of each
corrective action alternative;

(d)
if no corrective action alternatives
are available, a clear explanation
providing an adequate justification for
that conclusion; and

(®
if one or more corrective actions
are identified, a schedule for
implementation and progress reports.

B. The department
shall make the demand for [an] a root
cause and corrective action analysis
no later than 90 days after receipt of
the final report required by Subsection
A 0f20.11.49.15 NMAC.

C. The department
may require the analysis authorized
by Subsection A of 20.11.49.17
NMAC after considering relevant
factors. Examples of relevant factors
include the significance of the excess
emission, the nature or pattern of
excess emissions, and the history
of the source, as well as any other
factors determined to be relevant by
the department.

D. The completed
analysis shall be submitted to the
department no later than 60 days after
the department’s demand is received
by the owner or operator of the
source, pursuant to Subsection A of
20.11.49.17 NMAC. For good cause
shown, the department may grant an
extension to submit the analysis.

E. The owner or
operator of a source complying with
20.11.49.17 NMAC may assert a
claim for confidential information
protection.

[20.11.49.17 NMAC - N, 10/13/09; A,
10/15/16]

20.11.49.18 [FUTURE-

reasotr:|
[20.11.49.18 NMAC - N, 10/13/09;
Repealed, 10/15/16]

CHILDREN, YOUTH AND
FAMILIES DEPARTMENT

On September 12, 2016, the Children,
Youth and Families Department,
repealed 8.8.3 NMAC, Governing
Background Checks and Employment
History Verification and replaced

it with 8.8.3 NMAC, Governing
Background Checks and Employment
History Verification, effective October
1,2016.

On September 12, 2016, the Children,
Youth and Families Department,
repealed 8.15.2 NMAC, Child

Care Assistance Requirements for
Child Care Assistance Programs

for Client and Child Care Providers
and replaced it with 8.15.2 NMAC,
Child Care Assistance Requirements
for Child Care Assistance Programs
for Client and Child Care Providers,
effective October 1, 2016.

On September 12, 2016, the Children,
Youth and Families Department,
repealed 8.16.2 NMAC, Child Care
Licensing, Child Care Centers, Out of
School Time Programs, Family Child
Care Homes, and Other Early Care
and Education Programs and replaced
it with 8.16.2 NMAC, Child Care
Licensing, Child Care Centers, Out of
School Time Programs, Family Child
Care Homes, and Other Early Care
and Education Programs, effective
October 1, 2016.

On September 12, 2016, the Children,
Youth and Families Department,
repealed 8.17.2 NMAC, Non-
Licensed Child Care, Requirements
Governing Registration of Non-
Licensed Family Child Care

Homes and replaced it with 8.17.2
NMAC, Non-Licensed Child Care,
Requirements Governing Registration
of Non-Licensed Family Child Care
Homes, effective October 1, 2016.

CHILDREN, YOUTH AND
FAMILIES DEPARTMENT

TITLE 8
SERVICES
CHAPTER S8 CHILDREN,
YOUTH AND FAMILIES
GENERAL PROVISIONS

PART 3 GOVERNING
BACKGROUND CHECKS AND
EMPLOYMENT HISTORY
VERIFICATION

SOCIAL

8.8.3.1 ISSUING
AGENCY: Children, Youth and
Families Department

[8.8.3.1 NMAC - Rp, 8.8.3.1 NMAC,
10/1/16]

8.8.3.2 SCOPE: This rule
has general applicability to operators,
volunteers, including student interns,
staff and employees, and prospective
operators, staff and employees,

of child-care facilities, including
every facility, CYFD contractor,
program receiving CYFD funding or
reimbursement, the administrative
office of the courts (AOC) supervised
visitation and safe exchange program,
or other program that has or could
have primary custody of children

for twenty hours or more per week,
juvenile treatment facilities, and
direct providers of care for children
in including, but not limited to

the following settings: Children’s
behavioral health services and
licensed and registered child care,
including shelter care.

[8.8.3.2 NMAC - Rp, 8.8.3.2 NMAC,
10/1/16]

8.8.3.3 STATUTORY
AUTHORITY: The statutory
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Administrative record of Albuquerque Bernalillo County Air
Quality Control Board rulemaking action to amend 20.11.49
NMAC and authorize proposal to EPA to amend State
Implementation Plan

Attachment C contains copies of the following:
1) Index to the Administrative Record Proper

2) Transcripts of the Board hearing held on September
14, 2016

3) Pleadings filed with Air Quality Control Board. Note
that Docket Item No. 6 consists of 2 Notice of Intent to

Present Technical Testimony at Board hearing, plus 13
exhibits filed with this Notice of Intent.

4) Meeting materials related to Air Board rulemaking
(minutes and agenda

5) Public comment filed with Air Board after EHD's
petition to the Board for a hearing. EHD's response to
the single comment appears as Docket Item No. 11.
Note that additional comments received by EHD prior
to the petition, plus EHD's responses, are included as
exhibits with EHD's Notice of Intent to Present
Technical Testimony, Docket Item No. 6.
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INDEX TO THE ADMINISTRATIVE RECORD PROPER

Document/Description | Date | Docket No,
TRANSCRIPT
VOLUME __
Rulemaking Hearing | 9/14/2016
PLEADINGS
VOLUME |
Environmental Health Department’s Petition to Amend
20.11.49 NMAC - Excess Emissions and Requests its 27-Jun-16 1
Removal from the State Implementation Plan
Notice of Docketing 29-Jul-16 2
Notice of Hearing Officer Assignment 29-Jul-16 3
Prehearing Order 18-Aug-16 4
|Affidavit of Publication and Notice of Filing 26-Aug-16 5
[Environmental Health Department's Notice of Intent to Present 20-Aug-16 6
Technical Testimony ug-
[Environmental Health Department's Legal Brief in Support of 13-Sep-16 7
Petition to Amend 20.11.49 NMAC _ P
Supplemental Exhibit #1: EHD's Proposed Floor Amendment. | o~ - 8
Proposed Changes to EHD's Original Draft P
Supplemental Exhibit #2: Text of EHD's Proposed Floor 15-Sep-16 9
Amendment P
Supplemental Exhibit #3: EHD's Proposed Amended Order
and Statement of Reasons for Adopting Amendments to 15-Sep-16 10
20.11.49 NMAC, Excess Emissions _
Supplemental Exhibit #4: EHD's Response to PNM's Emailed 15-Sep-16 i1
Comments _ P
Supplemental Exhibit #5: EHD's Emailed Response to 15-Sep-16 12
Western Refining's Emailed Comments P
Order and Statement of Reasons for Adopting Amendments to 15-Sep-16 13
20.11.49 NMAC, Excess Emissions ~oep-
Notice of Filing __ . 17-Oct-16 14
MEETING MATERIALS
Draft Agenda for the July 13, 2016 Albuquerque - Bernalillo 13-Jul-16
County Air Quality Control Board Meeting _
July 13, 2016 Albuquerque - Bernalillo County Air Quality 13-Jul-16
Control Board Meeting Recording
Approved Minutes from the July 13, 2016 Albuquerque - 10-Aua-16
Bernalillo County Air Quality Control Board Meeting 9
Draft Agenda for the September 14, 2016 Albuquerque - 14-Sep-16
Bernalillo County Air Quality Control Board Meeting P
September 14, 2016 Albuquerque - Bernalillo County Air 14-Sep-16
|Quality Control Board Meeting Recording P
Draft Minutes from the September 14, 2016 Albuquerque - 14-Sep-16
Bernalilio County Air Quality Control Board Meeting P

PUBLIC COMMENT

Page 1 of 2
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STATE OF NEW MEXICO
ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

AQCB PETITION NO: 2016-3

IN THE MATTER OF THE PETITION TO
AMEND 20.11.49 NMAC, EXCESS
EMISSIONS and Request its Removal

from the State Implementation Plan

and Adoption of Statement of

Reasons.

TRANSCRIPT OF PROCEEDINGS
REGULAR MONTHLY MEETING
Agenda Item 4
September 14, 2016
5:30 p.m.
Vincent E. Griego Chambers
Albuquerque-Bernalillo County Government Center
One Civic Plaza, NW
Albuquerque, New Mexico
HELD BEFORE: MS. FELICIA ORTH, ESQ.
Hearing Officer/ABC-AQCB Counsel

REPORTED BY: Cynthia C. Chapman, RMR-CRR, NM CCR #219
Bean & Associates, Inc.
Professional Court Reporting Service
201 Third Street, NW, Suite 1630
Albuquerque, New Mexico 87102

JOB NO.: 6084L (CC)

Netivag e v

info@litsupport.com BEAN & ASSOCIATES, INC. 505-843-9494
201 Third St. NW, Ste. 1630, Albuquerque NM 87102



Page 2v

1 APPEARANCES
2 For the City of Albuquerque, Environmental Health
Department:
3
MR. ERIC AMES
4 Attorney at Law
3005 South St. Francis Drive, Suite 1D, Box 490
5 Santa Fe, New Mexico 87501

ericamesl7@gmail.com

7 Air Quality Control Board Members Present:

8 MS. JANE CUDNEY-BLACK, Chair |
MS. KELSEY CURRAN, Vice Chair
9 MR. BEN EVERSON, City Member
MR. JENS DEICHMANN, County Member
10 MS. MICHELLE MIANO, County Member
MR. LENTON MALRY, BCPC Liaison, Non-Voting Member
1 MR. JAMES PECK, COA/EPC Liaison, Non-Voting Member

MS. DEBORAH STOVER, County Member
12

13
14 ‘
1 |
16 '
17
18
19
20
21
22
23
24
25

info@litsupport.com BEAN & ASSOCIATES, INC.
201 Third St. NW, Ste. 1630, Albuquerque NM 87102

505-843-9494



Page 3

! CHAIR CUDNEY-BLACK: So next on the agenda
2 is the matter of the Environmental Health
3 Department's petition to amend 20.11.49 NMAC,
4 "Excess Emissions," and request its removal from the
3 State Implementation Plan, ACQB Petition No. 2016-3.
6 Carol Parker -- actually, Eric Ames --
7 City Att- -- representing the City.
8 I will now turn this hearing over to
9 Hearing Officer Orth.
10 HEARING OFFICER ORTH: Thank you, Madam
1 Chair. Good evening. My name is Felicia Orth, the
12 hearing officer appointed to conduct a hearing in
13 AQCB Petition No. 2016-3.
14 This is a petition to amend 20.11.49 of
15 the New Mexico Administrative Code, titled "Excess
16 Emissions."
17 The hearing will be conducted in
18 accordance with 20.11.82. These are the Board's
19 rule-making procedures. All testimony will be taken
20 under oath and is subject to cross-examination.
2l Members, I know you have received already
22 the Environmental Health Department's Notice of
23 Intent to Present Technical Testimony.
24 You should also have received any public
s comment and a variety of other documents. The
info@lisupporteom  BEAN & ASSOCIATES, INC.

201 Third St. NW, Ste. 1630, Albuquerque NM 87102

505-843-9494



Page 4

2 Company of New Mexico; but no other technical

3 testimony was received.

4 Public comment will be invited. And after

5 the technical case, we'll invite public comment for

6 those interested in offering it.

7 So, Mr. Ames, if you would, please.

8 MR. ERIC AMES: Okay. Thank you,

9 Ms. Orth.

10 Good evening, Madam Chairwoman, members of
1 the Board. My name is Eric Ames. I'm an attorney

12 here representing tonight the Air Quality program of
13 the Environmental Health Division -- Environmental
14 Health Department. Excuse me.

15 I'm substituting tonight for Ms. Carol

16 Parker, who is temporarily -- temporarily out of

17 action. We wish her well, and hope her -- that she

13 returns to action soon.

19 With me tonight to testify is Mr. Dario

20 Rocha, Manager of the Controlled Strategies Section;
21 Mr. Damon Reyes, Manager of the Enforcement and
22 Compliance Section, and, if necessary, Mr. Ed

23 Murdock, Coordinator of Development of Air Quality
24 Regulations for the Department.
25 The purpose of the hearing tonight is to

info@lit;u;’éo;;n S — ASSOCIA C errer——

public comment was from PNM, the Public Service

201 Third St. NW, Ste. 1630, Albuquerque NM 87102

505-843-9494
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

amend Part 49 of the Air Quality -- of the Air
Board's regulations. The Department has proposed
these amendments in response to EPA's determination
that Part 49 does not comply with the federal Clean
Air Act.

Now, the Department has filed a short
brief, explaining the legal background for our
action today. And Mr. Rocha and Mr. Reyes will
elaborate on -- on that background during their
presentation.

But before they begin, I would like to
provide you with a short overview of the matter at
hand.

Now, for many years, the EPA did not have
a problem with affirmative defenses for violations
of Clean Air Act requirements. Now, by affirmative
defense, we mean that, in essence, if a source can
prove that a violation was caused by a start-up,
shutdown, malfunction, or emergency, and that the
event was beyond the control of the source, and that
the source did everything within its power to
correct the situation, then it could not be assessed
a civil penalty for that violation, regardless of
how large it was or whether people or the

environment were harmed.

info@litsupport.com BEAN & ASSOCIATES, INC.

201 Third St. NW, Ste. 1630, Albuquerque NM 87102

505-843-9494
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A few years ago, however, the EPA was sued
regarding these affirmative defenses. And in 2014,
3 the D.C. court -- or the D.C. Circuit Court of
Appeals in Washington held that these affirmative
3 defenses, to the extent that they applied to
violations of requirements under the Clean Air Act,
7 violated the Clean Air Act.

And when we say "violations of

9 requirements of the Clean Air Act," we're referring

10 to the National Ambient Air Quality Standards, PSD

1 Increments, the National Emissions Standards for

12 Hazardous Air Pollutants, the Maximum Achievable

13 Control Technology Standards, or "MACTS," that you
4 may be familiar with; and then, finally, the New

15 Source Performance Standards, or the NSPS.

16 The D.C. Circuit ordered EPA to eliminate

17 affirmative defenses from State Implementation

18 Plans. And in response, the EPA turned and issued
19 what's called a "SIP call."

20 Essentially, EPA ordered 36
21 jurisdictions -- states and local jurisdictions,
22 such as Albuquerque and Bernalillo County -- to
23 remove affirmative defenses from their SIPs. And it
24 set a deadline for doing so of November 22nd of this
25 year.
in%é)@iitsupp(;r;.cc;l;rl”‘ - 1;3AN&ASSOCIATES INCW 5058439408

201 Third St. NW, Ste. 1630, Albuquerque NM 87102
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Now, the Department's proposed amendments
are intended to comply with the EPA SIP call. And
to do so, the Department has proposed a two-step
process.

First, we propose to remove the
regulation, Part 49, from the SIP. EPA recommends
this step because 49 concerns enforcement, and the
federal Clean Air Act does not require this type of
regulation, a regulation regarding enforcement, to
be in the SIP. The Department has not received any
comments in opposition to this proposal.

Second, we propose to remove the
affirmative defenses from Part 49 itself, and, in
its place, insert the concept of "enforcement
discretion."

As Mr. Reyes will explain, enforcement
discretion allows a source to present information to
the Department to show that the event was
unavoidable and that it has done everything possible
to reduce -- or to eliminate the problem and to
reduce the impact of the emission violation. And
then the Department -- or the court, if the matter
is before a court -- can then make a reasoned
decision on whether a penalty, a civil penalty, is

warranted and how much that penalty should be.

info@litsupport.com BEAN & ASSOCIATES, INC.

201 Third St. NW, Ste. 1630, Albuquerque NM 87102

505-843-9494
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12
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14

15

16
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18
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This second step ensures compliance with
all sections of the Clean Air Act. And you may ask
why -- why is that, if you're already going to be
complying with the SIP call by removing Part 49 from
the SIP?

And the answer is this: EPA's SIP call
only concerns affirmative defenses which are
applicable to violations of the Clean Air Act
regarding NAAQS, the National Ambient Air Quality
Standards, the PSD Increments, the NSPS, or New
Source Performance Standards, the NESHAP, the
National Emissions Standards for Hazardous Air
Pollutants, and the MACTS, the Maximum Achievable
Technology Control Standards.

The SIP call does not apply to
requirements in a Title V permit, which is part of
the Clean Air Act, or required by the Clean Air Act.

In March of 2016, as the Department was

preparing its amendments to Part 49 in deciding how

20 it was going to respond to the SIP call, it had a

21 discussion with EPA and with the principals at EPA

22 who are responsible for overseeing compliance of

23 jurisdictions in Region 6 with the SIP call.

24 And they were told that the same reasoning

2 for not allowing affirmative defenses for NAAQS,
Wo@liegporioon | BEAN& ASSOCIATES,ING.
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PSD, NESHAP, MACTS, and NSPS, also applies to
Title V permits under Part 70 -- or Title V. I may
be using the wrong designation for the Air Board's
regulations; but the Title V permits under the Air
Board's regulations.

In fact, the EPA, in June of this year,
proposed a rule to explicitly require jurisdictions
to remove affirmative defenses for Title V permits
from their SIPs.

Our objective here today is to get ahead
of the curve. EPA has only required, in the SIP
call, that we take out the affirmative defenses from
NAAQS -- the NAAQS, PSD, NESHAP, MACTS, and NSPS.
We are proposing to take it out also for Title V.

The reason is this: The Department would
prefer not to have to go through a second hearing to
simply expand the scope of the -- of the -- of
Part 49 or -- let me rephrase that -- restrict the
scope of Part 49 just to deal with Title V permits.
We prefer to fix the issue once and for all right
now, in one hearing.

Now, the Department's received two
comments -- or I should say two objections -- to its
proposed changes. The first was submitted by
Western Refining. And -- but -- counsel for Western

info@litsupport.com BEAN & ASSOCIATES, INC.

T —— TOP— -
505-843-9494
201 Third St. NW, Ste. 1630, Albuquerque NM 87102



Page 16

Refining is in the audience and can address these

2 issues, if you would like.

But they submitted a letter on

4 January 27th, which is Exhibit 7 in the Department's
3 NOI; and the Department responded to that shortly
6 thereafter. And that is Exhibit 8, an attachment to

7 your NOI.

8 More recently, Western Refining submitted
9 an e-mail to the Department and attached a letter
10 from the EPA dated May 25th, 2016, to which the
1 Department also has responded. Those are -- that

12 is, I should say, Supplemental Exhibit 5, which

13 should be in your folder on your desk this evening.
14 Western Refining specifically pointed to
15 this letter from May 25th, 2016, in which EPA told
16 the State of New Mexico and the New Mexico
17 Environment Department and, by extension, the
18 New Mexico Environmental Improvement Board, that the
19 State could move the affirmative defense provisions
20 to a regulation outside the SIP and leave the
21 affirmative defenses in the regulation.
22 That is true; the letter does say that.
23 But the letter also goes on to say that these
2 affirmative defenses cannot be applied to Clean Air
25 Act requirements.
@limppatoon | BEAN & ASSOCIATES, NG, 5058439494
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1 The EPA made that statement with respect
2 to all Clean Air Act requirements, just not those
3 requirements in the SIP call;v as I'll repeat, the
4 NAAQS, the NESHAP, the MACTS, the NSPS, and PST --
3 P- -- excuse me -- PSD.
6 So, in other words, the EPA letter from
7 May 25th, 2016, is entirely consistent with what EPA
8 Region 6 told the Department and is entirely
9 consistent with what the Department is here
10 proposing tonight, that the affirmative defenses in
1 Part 49 should be removed with respect to all
12 requirements that arise under the Clean Air Act,
13 including Title V.
14 Now, the Air Board does not have to do
15 exactly what the State does. There is no obligation
16 for this Board to walk in lockstep with the
17 Environmental Improvement Board. The Environmental
18 Improvement Board is free to do as it wishes, and
19 EPA will review its decision and decide whether it's
20 complied with the SIP call.
21 There is nothing arbitrary and capricious
22 with this Board making a decision to remove the
23 affirmative defenses for all Clean Air Act
24 requirements now.
25 The second objection was raised by Public
WoQlimppotcom | BEAN & ASSOCIATES, NC. T S05-943.0404
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Service Company of New Mexico. That objection was

2 raised in a letter -- or, I should say, an e-mail --
3 sent to the Environmental Health Department on
4 August 30th. And you will find our response to that
3 e-mail in your packets as Supplemental Exhibit 4.
6 I should also say that e-mail was sent
7 directly to the Air Board, as well; and so you
8 should have that e-mail in your packet, as well, the
9 e-mail from PNM. It's not labeled by us, because it
10 was sent directly to Mr. Daffern on behalf of the
1 Air Board.
12 In the e-mail, PNM argues that the
13 affirmative defenses should be kept in Part 49,
14 because the Department might exercise its
15 enforcement discretion differently, depending on who
16 makes the decision regarding a particular excess
17 emission event.
18 And first, I'd like to point out that it's
19 not just the Department that would be exercising
20 enforcement discretion regarding an excess emission
21 event; it could well -- very well be a court, for
22 instance, if the Department filed a complaint in
23 court regarding an excess emission.
24 But here, even here, there's not a
25 problem. There's no problem with the Department or
nfo@ltspportcom  BEAN& ASSOCIATES, INC,
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1 the court exercising enforcement discretion. That
2 is what the Department and the court are supposed to
3 do.
4 Our job, like the courts', is to evaluate
> each case on its merits. Our job is to hear the
6 evidence brought forward by the source regarding the
7 event and make a decision.
8 The Department has experts whose job it is
9 to do this. The Department has managers whose job
10 it is to ensure that the experts act consistently.
11 The Department has a civil penalty policy which it
12 uses to ensure that its decisions are made
13 objectively pursuant to a set of understood
14 standards that are available to both the Department
15 and the source.
16 And, finally, if the source is unhappy
17 with the outcome, it can always file an appeal. So
18 in the end, if the Department's made the decision,
19 the source can always ask a court to review that
20 decision; or if the matter is initially in a
21 district court, the source can ask an appellate
22 court to review the decision.
23 So there are a number of checks and
24 balances in this process to ensure that the
25 Department or the court exercises its enforcement
nto@imprtcon | BEAN&ASSOCIATES,INC. 5058439494
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1 discretion appropriately.

2 No two cases are alike; but the process is

3 the same. And the Department intends -- as it has

4 for years -- intends to continue to be fair in its

3 assessment of civil penalties for violations of

6 permits and regulations in this jurisdiction.

7 So now, the -- now the slightly harder

8 part, the warning. It's very important that the

9 Board take action on this proposal tonight, if at

10 all possible. The EPA has tremendous power to

11 sanction our jurisdiction, under the federal Clean

12 Air Act, if we do not meet this deadline. It can

13 take away federal highway money. It can tell the

14 U.S. Department of Transportation to not approve any
15 transportation projects unless they relate to air

16 quality improvement or mass transit. They can even
17 take away money from our air quality program,

18 limiting our ability to do the job we are doing now.

19 And the EPA has done this before. Long
20 before my time, and maybe before some of yours, back
21 in the mid-'80s, the EPA sanctioned the State of New
22 Mexico, because Bernalillo County and the City of
23 Albuquerque failed to submit an approvable
24 inspection and maintenance program for attainment of
2 the carbon monoxide standard.
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The EPA issued a final rule taking away
federal money for transportation. It ordered the
Department of Transportation to not approve any
transportation projects. And it even prohibited the
City of Albuquerque and Bernalillo County from
issuing new permits for stationary sources.

I would say that that particular sanction
is no longer within the scope of the Clean Air Act.
I'm just giving you the details as to what happened
back in the mid-'80s.

Obviously, we want to avoid all these
unfortunate outcomes; and so I urge you to take
action tonight so that can meet this November 22nd
deadline.

Now, the Department does have a floor
amendment to its proposal that is before you in your
packets tonight as Supplemental Exhibits 1 and 2.

Supplemental Exhibit 1 is a redline, or
tracked change, version of our proposal, our
original proposal; so you can see how we're
proposing to change Section 16D of Part 49.

If you flip to Supplemental Exhibit 2,
that is a clean version of the same thing. That is
the way our proposal would look as amended tonight.

There is also a Supplemental Exhibit 3,

info@litsupport.com BEAN & ASSOCIATES, INC. 505-843-9494

201 Third St. NW, Ste. 1630, Albuquerque NM 87102



Page 16

which is our proposed amended Statement of Reasons,

2 which reflects the floor amendment. So we've added
3 a paragraph to that -- to our original Statement of
4 Reasons to reflect the floor amendment tonight, if
5 you choose to accept it.
6 Our purpose in proposing this amendment is
7 straightforward. We want to clarify this section to
8 ensure that the Department can consider all
9 information provided by a permittee regarding an
10 excess emission event.
1 If you look at Supplemental Exhibit 1,
12 you'll see that, in the first sentence, it says,
13 we -- or the first or second sentence -- it says, We
14 shall "...consider all relevant evidence..." -- or
15 "...may consider all relevant evidence... ."
16 And then when you go down to the last full
17 sentence, second clause, above the bulleted list, or
18 the numbered list, it says, we "...shall not
19 consider..." information. Obviously, that's a
20 contradiction. We do not want to limit our ability
21 to consider information provided by a source
22 regarding an event in our effort to develop the
23 appropriate remedy for that violation.
24 We want to be able to consider that
25 information, for instance, to assess and to
nfo@litsgporicom  BEAN& ASSOCIATES,INC. | " 05 8439434
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negotiate a civil penalty. And we also need to

2 consider that information to decide whether or not
3 we want to require some kind of corrective action
4 for a violation of an emission limit.
3 And in a moment, I will ask our two
6 witnesses to present themselves to be sworn so we
7 can enter their testimony into the record. At that
8 time, I'll move, as well, for the admission of
9 Supplemental Exhibits 1 through 5.
10 Thank you.
1 I'd now like to call our two witnesses,
12 Mr. Reyes and Mr. Rocha. They are going to do a
13 presentation; so I will -- actually, if you
14 gentlemen would please go sit over there
15 momentarily, so we can swear you in?
16 (Mr. Dario Rocha and Mr. Damon Reyes sworn.)
17 MR. ERIC AMES: Thank you.
18 Pursuant to the Hearing Officer's
19 prehearing order of August 16th, the Department will
20 now call its witnesses -- or will present its
21 witnesses -- to authenticate their written
22 testimony. They'll then make presentations and
23 stand for questions.
24 So we'll begin by asking Mr. Reyes to
25 please identify himself.
infé@lﬁtsuppo&;com | o BEA& & AssuocwlArTEs,» INC N 505-843.9494
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MR. DAMON REYES: My name is Damon Reyes.

I'm the Enforcement and Compliance Division Manager.

MR. ERIC AMES: And Mr. Rocha?

4 MR. DARIO ROCHA: My name is Dario Rocha,
3 Division Manager for Controlled Strategies.

6 MR. ERIC AMES: Mr. Reyes and Mr. Rocha,
7 did you file written testimony and exhibits in this
8 proceeding?

9 MR. DAMON REYES: Yes.

10 MR. DARIO ROCHA: Yes.

1 MR. ERIC AMES: Did you catch that?

12 THE REPORTER: (Indicates.)

13 MR. ERIC AMES: Thank you.

14 Please answer one at a time. I'll ask you

15 individually, my mistake.

16 Mr. Reyes, was your testimony and exhibits

17 attached to the Department's Notice of Intent?

18 MR. DAMON REYES: Yes.

19 MR. ERIC AMES: Mr. Rocha, was your

20 testimony and exhibits attached to the Department's

21 Notice of Intent?

22 MR. DARIO ROCHA: Yes.

23 MR. ERIC AMES: Do you both swear,

24 individually, that your testimony is true and

25 correct as filed.
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I Mr. Reyes?
2 MR. DAMON REYES: Yes.
3 MR. ERIC AMES: Mr. Rocha?
4 MR. DARIO ROCHA: Yes.
3 MR. ERIC AMES: Thank you.
6 I now move the admission of the
7 Department's Notice of Intent and the testimony of
8 Mr. Reyes and Mr. Rocha, along with their exhibits.
9 HEARING OFFICER ORTH: Allright. Thank
10 you, Mr. Ames. There being no other parties
1 available to object, they're admitted.
12 (Department's Notice of Intent and
Testimonies of Mr. Damon Reyes and
13 Mr. Dario Rocha admitted into evidence.)
14 MR. ERIC AMES: Great. Thank you.
15 I now would like to ask Mr. Rocha to
16 identify Supplemental Exhibits 1, 2, 3, 4, and 5.
17 Mr. Rocha, is Supplemental Exhibit 1 and 2
18 versions of our floor amendment presented today?
19 MR. DARIO ROCHA: Yes.
20 MR. ERIC AMES: Is Supplemental Exhibit 3
21 our Amended Statement of Reasons?
22 MR. DARIO ROCHA: Yes.
23 MR. ERIC AMES: Exhibit 4 is the -- I
24 believe that's the letter in response to the Public
25 Service Company of New Mexico; correct?
m:g;tsuppomom ——— ASSOCIATESINC e
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MR. DARIO ROCHA: Yes.

MR. ERIC AMES: And Exhibit 5 is the
e-mail -- the EPA letter and our response to Western
Refining.

MR. DARIO ROCHA: Yes.

MR. ERIC AMES: Great. Thank you.

These are true and accurate copies of all
those documents; correct?

MR. DARIO ROCHA: Yes. Yes.

MR. ERIC AMES: Thank you, Mr. Rocha. The
Department now moves the admission of Supplemental
Exhibits 1, 2, 3, 4, and 5.

HEARING OFFICER ORTH: They are admitted.

Thank you.

(Supplemental Exhibits 1 through 5

admitted into evidence.)

MR. ERIC AMES: Thank you. That concludes
my portion tonight. And I now turn the floor over
to Mr. Reyes and Mr. Rocha to make their
presentation up here and then stand for questions
from the Board, and any cross that may come.

Thank you.

HEARING OFFICER ORTH: Thank you,
Mr. Ames.

MR. DARIO ROCHA: Good evening, Madam

|
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1 Hearing Officer, Madam Chair, members of the Board.
2 I will be doing a presentation on amending
3 20.11.49 NMAUC, "Excess Emissions."
4 For the rest of my presentation, I will
3 refer to this regulation as "Part 49."
6 What is the purpose of Part 49? Itis a
7 regulation that is used to report excess emissions
8 under certain circumstances, which I will describe
9 later.
10 This regulation also creates the
1 unfortunate process to address these emissions. The
12 reason for the proposed change is to align Part 49
13 with federal law.
14 As an overview, we'll be discussing how
15 Part 49 was found to be out of compliance with the
16 Clean Air Act since this regulation contains
17 affirmative defense provisions that are not
18 permissible under the Clean Air Act.
19 EHD's proposed solution is to remove the
20 affirmative defense provisions from Part 49 and
21 removing this regulation from the SIP.
22 The EPA determined that Part 49 is not in
23 compliance with the Clean Air Act. This
24 determination was done through a SIP call. Simply
25 stated, a SIP call is a determination by EPA that a

g T— T — — " - REYSCE it - B 6 o e B e e e T ——_—— e o —
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1 state's SIP does not adequately meet the
2 requirements of the Clean Air Act, and, thus, would
3 require a SIP revision.
4 Thirty-six states were affected by the SIP
> call, including our own; and this SIP call was
6 issued because EPA lost a federal court case.
7 EPA requires a response to the SIP call no
8 later than November 22nd of 2016. Failure to do so
9 could result in possible sanctions.
10 Just as a brief review of the affirmative
1 defense -- defenses, as described by Mr. Ames, if a
12 source had an excess emission at their facility,
13 then the source may obtain relief from penalties, if
14 they can prove certain facts.
15 An excess emission, in simple -- in simple
16 terms, is any emission that violates a regulation or
17 a permit. Part 49 addresses these emissions by
18 allowing affirmative defenses under certain
19 circumstances. Examples of such cases are start-up
20 and shutdown, malfunction, and emergencies.
21 This is -- this paragraph is an example of
22 an excess emission during a start-up or shutdown.
23 In this case, this picture is of a coal-fired power
24 plant. If you look at the third stack from the
25 right, you'll notice a dark plume emanating from
info@litsupport.com BEAN & ASSOCIATES, INC.
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I this stack.
2 In this case, the emission control
3 equipment was deactivated as part of the normal
4 shutdown sequence for this unit, which resulted in
3 this plume being emitted.
6 This is an example of an excess emission
7 during a malfunction. This is a steel processing
8 facility, and it uses an emission control device
9 called a "baghouse," which is used to control dust
10 particles. In this case, the baghouse
1 malfunctioned, which resulted in this cloud of iron
12 oxide to be emitted into the atmosphere.
13 This is an example of an excess emission
14 during an emergency. Here, we have a picture of a
15 refinery; and in this case, lightning struck one of
16 the storage tank units which caused this large fire
17 to be created.
18 EHD's proposed solution is to remove the
19 affirmative defense provisions from Part 49 and
20 replace it with enforcement discretion language.
21 The next step is to request a SIP revision.
22 One of the elements of a SIP is a body of
23 air quality regulations that are approved by the
24 EPA; and that's represented by that blue circle that
25 you see. Currently, Part 49 resides in the SIP, and
Wo@liempotoon | BEAN&ASSOCIATES.INC. | s05-54moees
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EHD proposes to remove this regulation from the SIP.

201 Third St. NW, Ste. 1630, Albuquerque NM 87102

2 In EPA's view, EHD meets all of the SIP

3 call requirements by removing the affirmative

4 defense provisions from Part 49 and replacing it

5 with enforcement discretion language. This will be

6 consistent with the Clean Air Act.

7 EPA has supported enforcement discretion

8 as an excess emissions approach since the 1970s.

9 And now to cover the enforcement process,

10 I will turn it over to Mr. Reyes.

1 MR. DAMON REYES: Madam Hearing officer,

12 Madam Chair, members of the Board, I'd like to

13 provide you with a brief overview of enforcement --

14 of enforcement and penalties.

15 (Reporter requests clarification.)

16 So what does "enforcement discretion"

17 mean? It refers to the process of deciding when a

18 penalty or an excess emission is justified. It also

19 requires applying penalties consistently.

20 What is the purpose of issuing a penalty?

21 Punishing the violator of an emission limit. It

22 also deters future violations.

23 As Mr. Ames has described -- he provided

24 you a detailed discussion -- I'm going to provide

25 you with a higher level description of the
nfo@limmportcom  BEAN&ASSOCIATES,INC.  505-843.0498



Page 25

enforcement process, as it relates to the current

2 Part 49 and the proposed Part 49.

3 On the left side -- do I need to advance

4 that? Excuse me.

3 On the left side of the slide, you will

6 see that under the -- under the current Part 49, if

7 an excess emission occurs, a permittee can file --

8 can file a claim, an affirmative defense claim. If

9 they choose to file that claim, they can -- they

10 will provide supporting documentation, which then

1 EHD reviews.

12 If that review proves and supports the

13 claim of affirmative defense; that is, that it

14 qualifies for affirmative defense, then they're

15 entitled to relief from penalties.

16 If the permittee, for some reason,

17 disagrees with the determination from the

18 Department, they can appeal it.

19 Now, under the proposed Part 49, as you

20 can see on the left side of the slide, that that

21 first line is not affirmative defense; it has been

22 replaced with enforcement discretion.

23 So if an excess emission does occur, the

24 permittee will file a report, as required by the

25 proposed Part 49. EHD will again go through a
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review of that report; but in this case, the
determination on whether penalties are applied is
discretionary.

The next step, again, if there is a reason
that the permittee does not agree with the
Department's decision, or their determination, they
can appeal it.

I will turn the presentation back over to
Mr. Rocha and will be available for questions upon
his completion.

MR. DARIO ROCHA: EHD has proposed a floor
amendment for Part 49. This floor amendment was
needed in order to address language that was
inadvertently overlooked.

The old language actually limited EHD from
using information from a Supplemental Report under
certain circumstances. The new language in the
floor amendment will allow EHD to consider
information from the Supplemental Report, and thus
will allow EHD -- EHD to work with the source to
develop a remedy.

EHD did respond to comments in revising
Part 49. There were two parties that submitted
essentially very similar comments. Both of the

commenters suggested that Part 49 be withdrawn from
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1 the SIP, but to keep the affirmative defense
2 language in the regulation.
3 EHD's response to this is that if we took
4 this course of action, it would violate Title V,
> when applied to Clean Air Act requirements, and this
6 could result in a notice of a deficiency being
7 issued by EPA.
8 EHD recommends that the Board adopt EHD's
9 proposed changes to Part 49, including EHD's floor
10 amendment; also, to authorize EHD to request EPA to
1 remove Part 49 from the SIP and adopt EHD's proposed
12 Amended Statement of Reasons.
13 EHD has followed all of the State and
14 local procedural requirements. A petition was filed
15 on June 27th of 2016. The Air Board authorized a
16 hearing on July 13th of 2016. The public notice was
17 published July 29th of 2016. Public comments
18 received and responses were sent. Notice of Intent
19 to Present Testimony was filed, and Proof of Notice
20 filed in the Administrative Record.
21 And with that, I stand for questions.
22 HEARING OFFICER ORTH: Thank you,
23 Mr. Rocha and Mr. Reyes.
24 Are there questions of Mr. Rocha or
25 Mr. Reyes based on their testimony?
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MS. KELSEY CURRAN: Idid have a question,
Ms. Orth. And this is probably for Mr. Reyes,
because he was the one that presented on this
section. I was wondering if you could describe a
little bit more about the discretionary function in
that enforcement discretion, on when you would
choose to go forth with an enforcement process and
when you might not, just taken a given example for
the Board.

MR. DAMON REYES: Sure. Madam Hearing
Officer, Madam Chair, members of the Board, you
know, as Mr. Ames explained, every -- every one of
these things can be -- they are actually
case-by-case.

Where you might apply enforcement
discretion and not pursue it is something -- to use
the phrase, an "Act of God." It was something that
was unforeseen, uncontrollable, from the facility,
and an excess emission occurred. In that case, we
would not -- we would apply enforcement discretion
and not assess a penalty.

MS. KELSEY CURRAN: So to be consistent
with the presentation, it would be like the example
presented, where the lightning struck a -- at the

refinery.
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MR. DAMON REYES: Yes.

MS. KELSEY CURRAN: Thank you.

HEARING OFFICER ORTH: Are there other
questions? Yes.

CHAIR CUDNEY-BLACK: I have a question. I
couldn't immediately find any language in the
regular -- in the rules that talk -- speak to SSM.
But I know that the State has SSM language. Is
there a plan to add Start-up/Shutdown Maintenance
requirements to the permitting process; or is this
something that -- that would be a separate
rule-making, or -- I know that -- does this make any
sense?

MR. DAMON REYES: You're -- I'm sorry.
Your question, Madam Chair, is not quite clear.

CHAIR CUDNEY-BLACK: Start-up, Shutdown
and Maintenance -- Start-up, Shutdown and
Maintenance emissions are usually permitted as part
of a source's emissions total, for the State.

MR. DAMON REYES: I -- I understand, yeah.
This is something may be better answered by our
Permitting Division Manager, or even Mr. Rocha with
development of the regs.

MR. DARIO ROCHA: Madam Hearing Officer,
Madam Chair, members of the Board, to quantify
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start-up/shutdown emissions is actually -- could be

2 a difficult task. It's not entirely clear how --

3 you know, how to calculate such emissions; because
4 if you -- if you -- if you could, you would have to

3 model those emissions; but not every situation is

6 the same. It's -- it's a case-by-case basis.

7 There could be various scenarios that

8 would -- that could come into play when it comes to
9 estimating those types of emissions in order to
10 permit them.
1 So I believe EPA has not yet worked out a
12 procedure for how to approach that, as of yet.

13 HEARING OFFICER ORTH: I must be behind on
14 my permitting actions. Certainly, from the State's

15 perspective, it's my understanding that they leave

16 it to the permittee to quantify what they think

17 their SSM emissions are going to be.
18 MR. DARIO ROCHA: Madam Hearing Officer,
19 Madam Chair, members of the Board, if the source is
20 capable of estimating those emissions, then the Air
21 Quality Bureau would certainly consider that and
22 review that as part of the permitting process.
23 CHAIR CUDNEY-BLACK: So my overlying
24 question about this action is, is there -- is there
25 a movement, going forward, to implementing SSM
nfo@lisgpoicom  BEAN&ASSOCIATES,INC.  505.843.0454
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1 emissions in the permitting process for new
2 permittees or existing permittees, or as part of the
3 Title V process? Or is that not being considered
4 yet?
3 MR. DARIO ROCHA: Madam Hearing Officer,
6 Madam Chair, members of the Board, I'm not aware of
7 any action, for that comment. That may be a
8 question that could be directed to the Permitting
? Manager.
10 MR. ERIC AMES: Ms. Orth, it sounds like
1 Mr. Rocha may not be the appropriate person to
12 answer this question. But Mr. Tavarez is here, and
13 he's the Permitting Manager, and he may be able to
14 address Ms. Cudney-Black's question directly.
15 So if you wouldn't mind us allow- --
16 calling Israel to the stand, swear him in, and allow
17 him to answer the question, I think we can get to
18 the bottom of this quickly.
19 HEARING OFFICER ORTH: Thank you. Yes,
20 please.
21 (Mr. Israel Tavarez sworn.)
22 MR. ISRAEL TAVAREZ: Good evening, Madam
23 Hearing Officer, Madam Chair, members of the Board.
24 My name is Israel Tavarez. I am the
2 Manager for the Air Quality Permitting Division
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1 within the Air Quality Program for the Environmental
2 Health Department.

3 I guess I would like to just echo what

4 Mr. Rocha has stated. While EPA has made an

3 assessment that excess emissions need to be

6 quantified, on the technical side, being able to

7 quantify those excess emissions is difficult.

8 So where applicants are able to quantify

9 those excess emissions, those are being factored in
10 to processing of an air quality permit application
1 and incorporated into the air quality permit, as is
12 reasonable.

13 But it's still a very difficult technical

14 challenge, because one of the most straightforward
15 ways to estimate emissions is through "stack

16 testing," is a phrase that we use. And as the name
17 somewhat implies, a probe is -- is put into a stack,
18 and the air emissions are able to be measured from
19 that.
20 One of the key elements in being able to
21 do that stack testing is the operation needs to be
2 in a relatively steady-state situation. Well, as
3 you can imagine, if there's excess emissions,
24 especially if something catastrophic, like a -- you
25 know, fire or an explosion, that is not steady
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1 state; that is a very dynamic type of process.
2 So I guess the short answer is yes, we
3 need it to be incorporated into our program. But we
4 are dealing with the technical challenges of how to
3 go about estimating those excess emissions.
6 CHAIR CUDNEY-BLACK: Thank you for that
7 answer.
8 I have another question about who in
9 the -- the affected community is likely to be
10 impacted by this rule-making? How many excess
1 emissions reports do you receive annually? Have you
12 got an estimate on that?
13 MR. DAMON REYES: Madam Chair, [ mean,
14 excess emissions can, you know, come from a variety
15 of sources. Typically, excess emissions, the --
16 knowing that a report is required is going to be
17 usually from your moderate-and-up, larger emissions
18 sources.
19 So your synthetic minors, your Title V's
20 are aware that if this event occurs, that there is a
21 Part 49 excess emission, and they need to report
22 that to us.
23 We -- my background of being with the
24 State, State NMED with the Air Quality Bureau, that
25 fax machine that they are using for excess emissions
ifo@lisupportcom  BEAN& ASSOCIATES,INC.
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was constantly coming in. We're nowhere near that.
We get -- I don't have solid numbers. But

a feel for the number of excess emission reports

that we get in a year are probably less than a

3 dozen.

6 CHAIR CUDNEY-BLACK: Thanks for that. I

appreciate the response to the question.
One more question, and then I'll let

? everybody else talk.

10 Will there be a policy available to the

1 permitted world to follow, or for some guidance,

12 some specific guidance on what you would like to see

13 as a supplemental report for enfor- -- to be

14 considered for enforcement discretion?

15 MR. DAMON REYES: Madam Chair, that's a

16 very good question. With our current Part 49

17 regulation, we do have a form for submitting excess

18 emissions that guides the submitter through the

19 necessary information, and also refers them to the

20 regulation, and also they can -- and they do --

21 contact us for clarity, as well.

22 If this proposed Part 49 is accepted, we

23 would have to do some minor tweaks to that document.

24 CHAIR CUDNEY-BLACK: Thank you for that.

25 Are there other questions from Board members?
nfo@lisppoicom | BEAN& ASSOCIATES,ING.  505.843.0494
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Member Deichmann?

MR. JENS DEICHMANN: Thank you, Madam
Chair, Madam Hearing Officer.

Mr. Reyes, in your -- your side by side
slide there, comparing the current and proposed
enforcement processes, at the bottom, you allude to
possible appeals.

And I'm just wondering. You referenced a
possible appeal by the permittee. Are appeals
possible by third parties, as well? For example, if
there's some negotiated settlement, and a
neighborhood association, for example, or a
community group objected to that level of
assessment, do they have a right to appeal?

MR. DAMON REYES: Madam Hearing Officer,
Madam Chair, members of the Board, there -- through
that enforcement process, if -- if appeal was taken
by the permittee, that would be between the facility
and the Department.

Now, within the regulation, there is
language in there that, with our regulation, does
not exclude other entities to take enforcement
actions. But the appeal of -- of that enforcement
action that would be between the permittee and the

Department, my understanding is, you know, through
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that enforcement action, it's just between these two
entities. And we go through our enforcement
procedures to finish out that process, so to speak,
without going into too much detail what that process
is. But it's -- it's between the two parties.

MR. JENS DEICHMANN: So I guess, by
extension of that, a third party, if there was such
a third party, would have to indeed be a party to
the -- to the case to begin with; right?

MR. DAMON REYES: Yeah, I believe so. I'd
rely on my counsel for that. But they would have to
take an independent action, outside of our
enforcement action.

MR. JENS DEICHMANN: Okay. So for
example, if a community group filed a -- some sort
of a complaint to begin with, then they could be
considered a party to this action and would then
have a dog in the fight during the negotiations; is
that -- would that be correct? Or am I off in
some --

MR. DAMON REYES: Likel said, I'd have to
rely on -- on my counsel for that. That's ge- --
that hasn't occurred while I've been here, as
between the permittee and the Department itself. We
haven't had a third party get involved with that.
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And I don't think they can. I think they are --
they would have to take a separate action outside of
ours.

MR. JENS DEICHMANN: Isee. That's just a
hypothetical that kind of occurred to me when you
were talking. Any -- any possible clarification of
that, Mr. Ames?

MR. ERIC AMES: Sure. Ms. Hearing
Officer, how do you feel about me answering this
question? I can always talk to Mr. Deichmann after
the proceeding, if that would be more appropriate.

HEARING OFFICER ORTH: No. I would love
to have the Division's response to that question. I
have an answer, too; but I suspect it's the same.

MR. ERIC AMES: Okay. Before I try and
answer, let me ask if Mr. Tavarez would like to
answer. Would you like to take a crack at this?

MR. ISRAEL TAVAREZ: Take it away.

MR. ERIC AMES: Okay. Allright. I'll go
first, Ms. Orth, and then you can correct me.

There's two avenues for enforcement action
for air quality violations. One is under the State
Act, the New Mexico Air Quality Control Act; and the
other one would be under the federal Clean Air Act.

You first need a legal basis to bring a claim.
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For actions under the State Act, only the
State, or the Environmental Health Department, can
bring an action. And that action would be between
the Environmental Health Department and the alleged
violator. There is, as far as I'm aware, no process
for third parties to be involved in that enforcement
process.

Under the Clean Air Act, citizens are
expressively authorized to bring enforcement
actions, on their own behalf, on behalf of their
organizations, their communities, and so forth. In
that context, a citizen, or a citizen group, a
community group, an Indian tribe, a government
entity, could bring an action against -- including
the Environmental Health Department -- could bring
an action against an alleged violator. And anyone
else who wanted to be involved in that could try and
intervene.

Whether the court allowed them to
intervene is a matter for another day; but anyone
could attempt to intervene. And if they did, they
would then be part of any negotiations that go
forward.

MR. JENS DEICHMANN: Okay.

MR. ERIC AMES: So for -- if we're to
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break it down one more level, under the State Act,
the Environmental Health Department can bring an
action administratively, by filing a compliance
order, which is heard by the Environmental Health
Director, with an appeal to our State courts.

Alternatively, the Environmental Health
Department can file an action in State court.

Those actions all occur between the
Environmental Health Department and the violator.

Now, the Environmental Health Department
can always go to federal court, as well. And if it
were to do so, any citizen or citizen group, tribe,
other governmental entity, could attempt to join in.
So I tried to say it two different ways, but I --
and I hope I made it clear.

MR. JENS DEICHMANN: Yea, that helps.
Thank you.

MR. ERIC AMES: Felicia?

HEARING OFFICER ORTH: The only thing I
would add is that I did several compliance order
hearings for NMED, air quality compliance order
hearings, in which citizens offered eyewitness
testimony and video evidence of a variety of
violations, much to the outrage of the company that

was the subject of the compliance order.

i e e s o

Y.
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And although I took that testimony and

2 forwarded it all to the Secretary and included it,

3 you know, in the basis for the decision, I was also

4 given to understand that the Air Quality Bureau

3 would never entirely base a compliance order on

6 citizen enforcement efforts, that their own

7 inspectors would really have to make findings of

8 violations themselves before they proceed.

9 So that's the only thing I would add to

10 the State process, compliance order process.

1 And the federal process, the only thing I

12 would add is that my memory is -- and I had a case
13 about this, too -- that before the citizens can

14 bring suit, they have to notify the state or the

15 division that they intend to bring a suit, in case

16 the state or the division isn't, if you will, doing

17 its job. And then if the state or division does do

18 its job and brings an enforcement action, at that

19 point, the citizens are on the -- on the hindsight

20 of that.

21 MR. JENS DEICHMANN: Sidelined? Yeah.
22 Uh-huh. Thanks.

23 HEARING OFFICER ORTH: Do you agree with
24 that --

25 MR. ERIC AMES: Yes.
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1 HEARING OFFICER ORTH: -- Mr. Ames? Yeah.
2 Otherwise, I would give the same answer.
3 MR. JENS DEICHMANN: And thank you. And
4 one last question, if I may.
5 CHAIR CUDNEY-BLACK: (Indicates.)
6 MR. JENS DEICHMANN: And this is for
7 Mr. Rocha. In the following page on the slides, I'm
8 just curious, in the floor amendment, it says, "The
9 original language limited EHD from using information
10 in its supplemental report."
1 And maybe there's something obvious about
12 that, but not to me. I'm just wondering, what is --
13 why would that have been the case?
14 MR. DARIO ROCHA: When this regulation was
15 drafted, this was just an oversight on the
16 Department's part in not recognizing that -- that
17 the Department would be limited as far as what kind
18 of information to consider on a supplemental report
19 for an excess emissions.
20 MR. JENS DEICHMANN: I'm sorry. I
21 couldn't hear that.
22 MR. DARIO ROCHA: --I'm.
23 MR. JENS DEICHMANN: If you can stick your
24 head down on that microphone, that would be good.
25 MR. DARIO ROCHA: This regulation, when it
info@litsupport.com BEAN & ASSOCIATES, INC. 505-843-9494
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1 was drafted, this provision was overlooked, in that
2 it was not recognized that when you read the
3 language of this provision, that it was actually
4 limiting the Department from using information on a
3 supplemental report.
6 So in order to correct that, we are
7 proposing this floor amendment. So, you know, we --
8 when we -- when we started revising Part 49, we did
9 not recognize this until recently. And that's the
10 purpose for admitting this floor amendment, in order
1 to correct this oversight.
12 MR. JENS DEICHMANN: Okay. So that's all
13 it was.
14 MR. DARIO ROCHA: Yes.
15 MR. JENS DEICHMANN: Okay. That makes
16 more sense. Thank you. Thank you, Madam Chair,
17 Madam Hearing Officer.
18 HEARING OFFICER ORTH: Are there other
19 questions for the Division panel?
20 No?
21 Anything from the audience?
2 All right. Thank you all very much,
23 gentlemen.
24 MR. DARIO ROCHA: Thank you.
25 HEARING OFFICER ORTH: We invite public
no@limpporicon | DEANG ASSOCIATES,ING. 5058433454
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comment at this time. Is there public comment to be
offered?

All right. Hearing none, is there any
reason not to close the record, Mr. Ames?

MR. ERIC AMES: No, Ms. Orth. I did have
a closing statement; but I'm afraid that that may
take more time than is necessary.

So I'd simply say that the -- the
Environmental Health Department respectfully
requests that the Board approve the proposed changes
to Part 49 so that we can meet the November 22nd
deadline. Our proposal meets the requirements of
the EPA's SIP call and ensures that, by taking the
affirmative defenses out of Part 49, that we do
not -- we do not have to appear here again to make
that change after EPA adopts its final rule in that
regard.

Thank you.

HEARING OFFICER ORTH: Thank you,
Mr. Ames. I'll close the record, then.

Madam Chair?

CHAIR CUDNEY-BLACK: Thank you, Ms. Orth.

Before I open the floor for discussion, I
will ask Ms. Orth, in her capacity as the Board's

attorney, to give her legal perspective on the
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Department's request.
2 MS. FELICIA ORTH: Yes, Madam Chair.

I think the petition is sound; it's been

4 well-supported by the Division's testimony and

3 presents an excellent opportunity for the Board to
6 fix an immediate problem and to avoid one shortly
7 down the road.

I also recommend -- and I have reviewed

9 it -- that the Board adopt a Supplemental Exhibit 3,

10 as its own Statement of Reasons. And I'll help you

1 fill out the blank spots there on Page 7.

12 MR. JENS DEICHMANN: Excuse me. Could I
13 hear that again? You ask that we also approve

14 Supplemental Exhibit 3, and what else?

15 MS. FELICIA ORTH: As your proposed
16 Statement of Reasons. And there are some blank --
17 MR. JENS DEICHMANN: Oh, the Statement of
18 Reasons. Okay.
19 MS. FELICIA ORTH: Yes.
20 CHAIR CUDNEY-BLACK: So this incorporates
21 the floor amendments. Supplemental 3?
22 MS. FELICIA ORTH: Yes, it does.
23 CHAIR CUDNEY-BLACK: Got you. Okay.
24 I will now open the floor for discussion.
25 Any questions from Board members?
afo@limgpatoom | BEANS ASSOCIATES,ING, | 5058430454
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1 MS. MICHELLE MIANO: I have a quick

2 question. The title -- the application to Title V,

3 we are -- could you just provide a bit of

4 clarification, Felicia?

3 We are adopting that we are -- it's

6 proposed to adopt this. It's not necessarily part

7 of the SIP call; but it will be down the road, and

8 so we're doing it now.

9 MS. FELICIA ORTH: Exactly.
10 MS. MICHELLE MIANO: Okay. Okay. Thank
1 you. I'm sorry.
12 CHAIR CUDNEY-BLACK: Further questions
13 from the Board?
14 Hearing none, is there a motion?

15 MS. KELSEY CURRAN: I move to adopt

16 Supplemental Exhibit No. 3 as -- as displayed this

17 evening, with regards to AQCB Petition No. 2016-3.

18 MS. MICHELLE MIANO: Second.

19 CHAIR CUDNEY-BLACK: Motion made by Member
20 Curran, seconded by Member Miano.
21 Let's please vote. All in favor of this
22 motion, say "Aye"?
23 (Members so indicate.)
24 CHAIR CUDNEY-BLACK: Any opposed?
25 (No response.)
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I CHAIR CUDNEY-BLACK: Any abstentions?
(No response.)

3 CHAIR CUDNEY-BLACK: The motion carries.
Thank you very much.

(Proceedings concluded.)
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STATE OF NEW MEXICO
ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

AQCB NO: 2016-3

IN THE MATTER OF THE PETITION TO
AMEND 20.11.49 NMAC, EXCESS
EMISSIONS and Request its Removal
from the State Implementation Plan

and adoption of Statement of

Reasons.

REPORTER'S CERTIFICATE

I, Cynthia C. Chapman, RMR, CCR #219, Certified
Court Reporter in the State of New Mexico, do hereby
certify that the foregoing pages constitute a true
transcript of proceedings had before the said Hearing
Officer and the Albuquerque-Bernalillo County Air
Quality Control Board, held in the State of New
Mexico, County of Bernalillo, in the matter therein
stated.

In testimony whereof, I have hereunto set my
hand on September 19, 2016.

Cynthia C. Chapman, RMR-CRR, NM CCR #219
BEAN & ASSOCIATES, INC.

201 Third Street, NW, Suite 1630

Albuquerque, New Mexico 87102

Job No.: 6084L
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CEIVED
ALBUQUERQUE-BERNALILLO COUNEN RONFIETAL HEALTH
AIR QUALITY CONTROL BOARD
16 JUN27 AMU: 13

IN THE MATTER OF PETITION TO AMEND
20.11.49 NMAC - EXCESS EMISSIONS

AQCB Petition No.2016-3
Environmental Health Department,

City of Albuquerque, Petitioner

ENVIRONMENTAL HEALTH DEPARTMENT’S
PETITION TO AMEND 20.11.49 NMAC ~ EXCESS EMISSIONS AND

REQUEST ITS REMOVAL FROM THE STATE IMPLEMENTATION PLAN

The City of Albuquerque's Environmental Health Department (*“EHD”) petitions the

Albuquerque-Bernalillo County Air Quality Control Board (“Air Board”) to authorize a hearing
on EHD's proposed regulatory change to remove affirmative defense provisions from 20.11.49
NMAC, Excess Emissions, and make certain minor changes for clarity and consistency. As EHD
explains below, this amendment is necessary because the United States Environmental Protection
Agency (“EPA™) has taken final action determining that “affirnmative defense™ provisions in
20.11.49 NMAC (“Part 49™) are substantially inadequate to comply with the federal Clean Air
Act (“CAA”) and must be removed from the Albuguerque — Bernalillo County element of the
New Mexico State Implementation Plan (“SIP”). This EPA action requires Albuquerque —
Bernalillo County to revise the SIP to come back into compliance with the CAA or face possible
sanctions. EHD’s proposed draft of a revised 20.11.49 NMAC (“Proposed Rule”) to comply with

the EPA determination is attached to this petition.
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1. An affirmative defense is a legal concept. Black’s Law Dictionary defines
“affirmative defense” as, “A defendant’s assertion of facts and arguments that, if true, will defeat
the plaintiff’s or prosecution’s claim, even if all the allegations in the complaint are true.”
Black's Law Dictionary (10th ed. 2014).!

2. Under the current version of 20.11.49 NMAC, an owner or operator may claim an
affirmative defense for certain types of “excess emissions,” i.e., violations of an emission limit in
a regulation or permit. If the owner or operator can prove the facts specified in 20.11.49.16
NMAC, the owner or operator may be relieved of any liability for civil penalties in an
administrative or judicial enforcement action for that excess emission.

3. To be excused from civil penalties under the current Part 49, the owner or
operator must meet certain criteria in the affirmative defense claim, demonstrating that
exceptional, extenuating circumstances existed. Those criteria include showing that the excess
emission occurred during one of four specific modes of operation — startup, shutdown,
malfunction or emergency. 20.11.49.16(A-C) NMAC. Claiming an affirmative defense requires
the owner or operator to demonstrate certain additional facts, e.g., the excess emission is not part
of a recurring pattern and the source took all reasonable steps to prevent the excess emission. If
the source proves the necessary facts, the owner or operator has established the affirmative
defense and will be relieved from civil penalties in an enforcement action by EHD, whether in an

administrative or judicial forum.

' A classic example is a statute of limitations which bars a legal claim after a certain amount of time has
passed, regardless whether a defendant violated the law. If a defendant can prove that an applicable statute of
limitations has lapsed, the defendant would be entitled to dismissal of the alleged violation regardless of the
defendant’s culpability or the consequences of the violation.
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4. EHD enforcement actions, including penalties, are authorized by the state Air
Quality Control Act, NMSA 1978 §§ 74-2-12 to 74-2-14; Revised Ordinances of the City of
Albuquerque (“ROA™) §§ 9-5-1-14, -15, -98, -99; and Bemalillo County Ordinances, §§ 30-42 to
-46. The federal CAA requires states to maintain sufficient legal authority under state law to
enforce CAA requirements. See, e.g., CAA, 42 U.S.C.A. §§ 7410(a)(2), 7661a(D).

5. On February 4, 2010, EPA approved Part 49 as part of the Albuquerque —
Bemalillo County element of the New Mexico SIP. 75 Fed. Reg. 5,698 (February 4, 2010).

6. EPA has recently determined that affirmative defense provisions in a SIP are not
permissible under the CAA. On May 22, 2015, EPA issued a final action, known as a “SIP Call,”
determining that affirmative defenses in SIP regulations in 36 states were substantially
inadequate to comply with the federal Clean Air Act. State Implementation Plans: Response to
Petition for Rulemaking; Restatement and Update of EPA's SSM Policy Applicable to SIPs;
Findings of Substantial Inadequacy; and SIP Calls to Amend Provisions Applying to Excess
Emissions During Periods of Startup, Shutdown and Malfunction, 80 Fed. Reg. 33,840 at 33,844
(June 12, 2015). The affected states have until November 22, 2016 to submit to EPA a proposed
revision to bring the SIP back into compliance with the CAA. Id. at 33,848. Failure to do so may
result in EPA issuing a Federal Implementation Plan. EPA may also impose sanctions under the
CAA, 42 U.S.C. § 7509(b), including restrictions on federal highway funding. /d.

7. The Albuquerque-Bernalillo County portion of the New Mexico SIP was included
in EPA’s SIP Call. 80 Fed. Reg. at 33,968. Thus, Part 49 must be amended. /d.

8. EPA’s SIP Call says that affirmative defense provisions in a SIP violate the CAA
because they unlawfully limit the jurisdiction and enforcement discretion of EPA, citizens, or

federal courts under CAA, 42 U.S.C. §§ 7413 and 7604. 80 Fed. Reg. 33845, 33847.
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9. EPA identifies three affirmative defense provisions in 20.11.49 NMAC that
violate the CAA for the above described reasons. These provisions are: 20.11.49.16(A),
20.11.49.16(B), and 20.11.49.16(C) NMAC. 80 Fed. Reg. at 33,968 and see, e.g., State
Implementation Plans: Response to Petition for Rulemaking, Findings of Substantial
Inadequacy; and SIP Calls to Amend Provisions Applying to Excess Emissions During Periods
of Startup, Shutdown and Malfunction; Supplemental Proposal to Address Affirmative Defense
Provisions in States Included in the Petition for Rulemaking and in Additional States, 79 Fed.
Reg. 55,920, at 55,930 and 55,944 (September 17, 2014).

10.  EPA states that removal of these provisions from the SIP would bring the
regulation back into CAA compliance. Such removal would make certain other provisions
superfluous and thus EPA recommends removing them as well: 20.11.49.15(B), -16(D), -16(E),
-18 NMAC. 80 Fed. Reg. at 33,968.

11.  Beyond recommending removal of the above provisions from the SIP, EPA’s SIP
Call offers additional guidance on substituting new, CAA-compliant provisions to replace
affirmative defense provisions. See, e.g., 80 Fed. Reg. 33,978 to 33, 982. Among other things,
EPA notes that states may replace affirmative defense provisions with enforcement discretion
criteria to guide, but not bind, state air agency personnel in the exercise of their enforcement
discretion when addressing excess emissions violations. /d. at 33,980. Enforcement discretion
criteria for these circumstances must apply only to state or local enforcement actions, not to

EPA, citizens, or the courts. /d. at 33,981,
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12, In consultation with EPA, EHD has drafted its Proposed Rule to meet all of the
above requirements. EHD’s Proposed Rule removes all affirmative defense provisions from the
regulation and replaces them with Albuquerque-Bernalillo County-only enforcement discretion
criteria as recommended by EPA. EHD’s proposed draft also makes certain minor changes for
clarity and consistency.

13.  Asrequired by 20.11.82.18(B) NMAC, EHD’s Proposed Rule is attached to this
petition and indicates the proposed regulatory changes in legislative-edit form, with strike-
through and underlines to indicate amended language. See EHD’s Proposed Rule, p. 1, In 28-30;
p. 2,1In 54, 56; p. 3 In 5-12, 17-22, 25, 28, 32-34, 48-49, 50-56; p. 4, In 1-3, 11, 13-48; p. 5, 13-
22,39-56; p. 6,1-45;p. 7,1n 7, 18, 20-25.

14.  EPA has recommended removal of the entire 20.11.49 NMAC from the SIP
because the federal Clean Air Act does not require a SIP to contain enforcement discretion
provisions related to excess emissions.

15. If the Air Board adopts EHD’s Proposed Rule, EHD also petitions the Air Board
to authorize EHD to request that EPA remove 20.11.49 NMAC from the SIP. The revised
version of 20.11.49 NMAC, as reflected in EHD’s Proposed Rule, would then be effective as
state law but not federal law.

16.  The Air Board is authorized to adopt this proposed regulatory change under
NMSA 1978 § 74-2-5(B)(1), Revised Ordinances of the City of Albuquerque § 9-5-1-4, and
Bernalillo County Ordinances § 30-33.

17.  EHD estimates that the hearing will take no more than one hour.

18. EHD requests permission to provide a court reporter for the hearing.
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19.  EHD requests that the Air Board designate a hearing officer for the hearing,

Wherefore, EHD requests that the Air Board,
a. Authorize a hearing to consider:
i.  whether to adopt EHD’s Proposed Rule;
ii.  whether to authorize EHD to request that EPA remove Part 49 from the State
Implementation Plan;
b. Designate a hearing officer;
c. Authorize EHD to provide a court reporter for its hearing.
Respectfully submitted,

CITY OF ALBUQUERQUE
Jessica M. Hernandez
City Attorney

Gttt

Carol M. Parker

Assistant City Attorney
PO Box 2248
Albuquerque NM 87103
Telephone (505) 768-4500
Facsimile (505) 768-4525
cparker(@cabg.gov
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CERTIFICATE OF SERVICE

I certify that an original and fifteen copies of this Petition to Amend 20.11.49 NMAC

were hand-delivered on %W Zq’ , 2016, to:

Andrew Daffern, Hearing Clerk
Albuquerque-Bernalillo County Air
Quality Control Board

One Civic Plaza, NW, Room 3023
Albuquerque, New Mexico 87103

Ca aemgw»/

Carol M. Parker
Assistant City Attorney

250235
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TITLE 20 ENVIRONMENTAL PROTECTION
CHAPTER 11 ALBUQUERQUE - BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
PART 49 EXCESS EMISSIONS

20.1.1.49.1 ISSUING AGENCY: Albuquerque - Bemalillo County Air Quality Control Board, ¢/o
Environmental Health Department. P.O. Box 1293, Albuquerque, New Mexico 87103. Telephone: (505) 768-
2601.

[20.11.49.1 NMAC - N, 10/13/09]

20.11.49.2 SCOPE:

A, 20.11.49 NMAC is applicable to every stationary source within Bemalillo county.

B. Exempt: 20.11.49 NMAC does not apply to sources within Bemalillo county that are located on
indian lands over which the Albuquerque-Bernalillo county air quality control board lacks jurisdiction.
[20.11.49.2 NMAC - N, 10/13/09]

20.11.49.3 STATUTORY AUTHORITY: 20.11.49 NMAC is adopted pursuant to the authority provided in
the New Mexico Air Quality Control Act, NMSA 1978 Sections 74-2-4, 74-2-5; the Joint Air Quality Control Board
Ordinance, Bernalillo County Ordinance No. 94-5, Sections 4 and 5; and the Joint Air Quality Control Board
Ordinance, Revised Ordinances of Albuquerque 1994, Sections 9-5-1-4 and 9-5-1-5.

[20.11.49.3 NMAC - N, 10/13/09]

20.11.494 DURATION: Permanent.
[20.11.49.4 NMAC - N, 10/13/09]

20.11.49.5 EFFECTIVE DATE: 10/13/09, unless a later date is cited at the end of a section.
[20.11.49.5 NMAC - N, 10/13/09]

20.11.49.6 OBJECTIVE: To implement requirements for the reporting of excess emissions [and-establish
affirmative-defense-provisions] for facility owners and operators| forexcess-esnissions].
[20.11.49.6 NMAC - N, 10/13/09; A, XX/XX/16]

20.11.49.7 DEFINITIONS: In addition to the definitions in 20.11.49 NMAC, the definitions in 20.11.1
NMAC apply unless there is a conflict between definitions, in which case the definition in 20.11.49 NMAC shall
govern.

A. “Air pollution control equipment” means any device, equipment, process or combination

thereof, the operation of which may limit, capture, reduce, confine, or otherwise control regulated air pollutants or
convert for the purposes of control any regulated air pollutant to another form, another chemical or another physical
state (e.g. sulfur recovery units, acid plants, baghouses, precipitators, scrubbers, cyclones, water sprays, enclosures,
catalytic converters, and steam or water injection).

B. “Air quality regulation or permit condition” means any regulation adopted by the board,
including a federal new source performance standard or national emission standard for hazardous air pollutants
incorporated by reference, or any condition of an air quality permit issued by the department.

C. “Bypass” means the diversion of a regulated air contaminant around air pollution control
cquipment or process equipment.
D. “Building, structure, facility, or installation” means all of the pollutant-emitting activities

which belong to the same industrial grouping, are located on one or more contiguous or adjacent properties, and are
under the control of the same person (or persons under common control) except the activities of any vessel.
Pollutant-emitting activities shall be considered as part of the same industrial grouping if they belong to the same
major group { i.e. , which have the same two-digit code) as described in the standard industrial classification
manual, 1972, as amended by the 1977 supplement (U.S. government printing office stock numbers 4101-0065 and
003-005-00176-0, respectively).

E. “Emergency” means any situation arising from sudden and reasonably unforeseeable events
beyond the control of the permittee, including acts of God or nature, which situation requires immediate corrective
action to restore normal operation, and that causes the source to exceed a technology-based emission limitation due
to unavoidable increases in emissions attributable to the emergency. An emergency shall not include

20.11.49 NMAC Public Review Draft 6/27/2016 1
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nogcompliance to the extent caused by improperly designed equipment, lack of preventive maintenance, or careless
or improper operation,

F. “Excess emission” means the emission of an air contaminant, including a fugitive emission, in
excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition.
G. “Malfunction” means any sudden and unavoidable failure of air pollution control equipment or

process equipment beyond the control of the owner or operator, including malfunction during startup or shutdown.
A failure that is caused entirely or in part by poor maintenance, careless operation, or any other preventable
equipment breakdown shall not be considered a malfunction:

H. [Reserved]

L “Regular business day” means any day on which city of Albuquerque government offices are
open for normal business. Saturdays, Sundays, and official federal and city of Albuquerque holidays are not regular
business days.

J. “Shutdown” means the cessation of operation of any air pollution control equipment or process
equipment.

K. “Startup™ means setting into operation any air pollution control equipment or process equipment.

L. “Stationary source” or “source” means any building, structure, facility, or installation which

emits or may emit a regulated air pollutant.
{20.11.49.7T NMAC - N, 10/13/09)

20.11.49.8 VARIANCES: [Reserved]
{20.11.49.8 NMAC - N, 10/13/09]

20.11.49.9 SAVINGS CLAUSE: Any amendment to 20,11.49 NMAC which is filed with the state records
center shall not affect actions pending for violation of a city or county ordinance, or 20.11.49 NMAC. Prosecution
for a violation under prior regulation wording shall be governed and prosecuted under the statute, ordinance, part, or
regulation section in effect at the time the violation was committed.

{20.11.49.9 NMAC - N, 10/13/09]

20.11.49.10 SEVERABILITY: If for any reason any section, subsection, sentence, phrase, clause, wording or
application of 20.11.49 NMAC is held to be unconstitutional or otherwise invalid by any court or the United States
environmental protection agency, the decision shall not affect the validity or application of remaining portions of
20.11.49 NMAC.

{20.11.49.10 NMAC - N, 10/13/09]

20.11.49.11 DOCUMENTS: Documents incorporated and cited in 20.11.49 NMAC may be viewed at the
Albuquerque environmental health department, 400 Marquette NW, Room 3023, Albuquerque, NM 87102,
{20.11.49.11 NMAC - N, 10/13/09]

20.11.49.12 COMPLIANCE WITH OTHER REGULATIONS:; Compliance with 20.11.49 NMAC does
not relieve a person from the responsibility 1o comply with any other applicable federal, state, or local statute or

regulation.
{20.11.49.12 NMAC - N, 10/13/09]

20.11.49.13 APPLICABILITY:
A. Any source:
(1) whose operation results in an emission of a regulated air pollutant, including a fugitive emission,
in excess of the quantity, rate, opacity or concentration specified by an air quality regulation or permit condition; or
(2) subject to the requirements of 20.11.47 NMAC, Emissions Inventory Requirements, 20.11.41
NMAC, Authority-To-Construct, 20.11.42 NMAC, Operating Permits, 20.11.61 NMAC, Prevention of Significant
Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas.

B. Deviations under 20.11.42 NMAC, Operating Permits, which do not result in excess emissions,
are not subject to the provisions of 20.11.49 NMAC.
C. 20.11.49 NMAC does not create a separate cause of action for failure to obtain a permit under

20.11.41 NMAC|Authorin—Fo-Gonstruet;), Construction Permits, 20.11.42 NMAC, Operating Permits, 20.11.61
NMAC, Prevention of Significant Deterioration, or 20.11.60 NMAC, Permitting In Nonattainment Areas.
[20.11.49.13 NMAC - N, 10/13/09; A, XX/XX/16]}
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20.11.49.14 OPERATION RESULTING IN AN EXCESS EMISSION: The emission of a regulated air
pollutant in excess of the quantity, rate, opacxty, or concentration specified in an air quality regulation or permit
condition that results in an excess emission is a violation of the air quahty regulatxon or pemut condxtxon and may be
subject to an enforcement action. {T-he-ewnemr- pperaior-of a-souroe ha PR-EX OS5

practicable-operate-the source, including ass i R 5

Mw%mmam] If ;l_me owner or @er&tor of a source hawgg an excess

emission chooses to continue to operate it while the excess emission continues, the owner or operator shall take all
ropriate measures consistent with good air pollution control practices for minimizing emissions. The duration

and extent of any excess emission and the owner or operator’s efforts to minimize the excess emission may be
sidered by the depariment in any resulting enforcement action.

{20.11.49.14 NMAC - N, 10/13/09; A, XX'XX’16]

20.11.49.15 NOTIFICATION:

A, The owner or operator of a source having an excess emission shall report the following
information to the department on forms pmvxded by the department The department may authonze thc subm;ttal of
suchreportsmelcctromcformat { = that-the-owner or-operator-of-a-seurce pro

: ment: II;_ dgganment may gg_qutre that the owner or
operator of a §Qurce provzde mmer mfgm_:gg ion ;g &mnog to that already required by 20.11.49.15 NMAC by a
deadline specified by the department,

(1) Initial excess emission report: The owner or operator shall file an initial report, no later than the
end of the next regular business day after the time of discovery of an excess emission. The initial report shall
include all available information regarding each item required by Subsection B of 20.11.49.15 NMAC.

(2) Final gxcess emission report: No later than 10 days after the end of the excess emission, the
owner or operator shall file a final report that contains specific and detailed information for each item required by
Subsection B of 20.11.49.15 NMAC.

B. [#he] Each excess emission report shall include the following information;

(1)  the name of the source;

(2) the name of the owner and operator of the source;

(3) the name and title of the person preparing the report;

(4) identifying information for the source (e g permu and database numbers);

(5) the specific date(s) jand-timete)-H 84 ssion-ocourred:] , time(s), and duration of the

excess emission;
(6) identification of the equipment involved and the emission point(s} (including bypass) from which

the excess emission occurred;

(7) the air quality regulation or permit condition that was exceeded;

(8) identification of the air contaminant(s) and the magnitude of the excess emission expressed in the
units of the air quality regulation or permit condition;

(9) the method for determining the magnitude and duration of the excess emission;

(10) the cause and nature of the excess emission;

(11) the steps taken to limit the duration and magnitude of the excess emission;

{12) the corrective action(s) taken to eliminate the cause of the excess emission; if one or more
corrective actions are required, the report shall include a schedule for implementation of those actions, with
associated progress reports; if no corrective actions are required, the report shall include a detailed explanation for
that conclusion.

(13) the corrective action(s) taken to prevent a recurrence of the excess emission;

{14)  whether the owner or operator attributes the excess emission to malfunction, startupf-e¥] ,

shutdown or emergency;
(15) whcther the owner or operator[ ¢

report under Subsections A, B, or C of 20.11.49.16 NMAC; and
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signing the final report shall certify that it is true, accurate, and complete.

C. If the period of an excess emission extends beyond 10 days, the owner or operator shall submit the
final report required by Subsection B of 20.11.49.15 NMAC to the department within 72 hours of the date and time
the excess emission ceased.

D. Alternative reporting. If an owner or operator of a source is subject to both the excess emission
reporting requirements of 20.11.49.15 NMAC and the reporting requirements of 40 CFR Parts 60, 61, and 63, and
the federal reporting requirements duplicate the requirements of 20.11.49.15 NMAC, then the federal reporting
requirements shall suffice.

{20.11.49.15 NMAC - N, 10/13/09; A, XX/XX/16)

20.11.49.16 IAFFIRMAHVE-DEFENSES:] EXCESS EMISSIONS DURING STARTUP, SHUTDOWN,

MALFUNCTION, OR EMERGENCY: All periods of excess emissions regardless of cause are violations [ef-the

Hsated-thereunder
- -4 E)

raaaiiizad. b A0 1A NRLA ha cactodisioan nkorssnati o ofa g ha dandiinn coantfiod 3
the-depariment:] of the state Air Quality Control Act and rules promulgated thereunder, and any applicable permit,
The owner or operator of a source who contends that an excess emission occurred during startup, shutdown,
malfungtion, or emergency may submit to the department a supplemental report addressing the criteria described in
Subsections A, B, or C 0f20.11.49.16 NMAC. To be considered by the department, the appropriate supplemental
report described in Subsections A, B, or C 0f 20.1.49.16 NMAC below must be submitted to the department no later
than thirty days after the final excess emissions report submitted pursuant 10 20.11.49.15 NMAC. The department
may grant written extensions to this deadline for good cause shown. An owner or operator of a source who contends
that enforcement action for an excess emission is not warranted must provide information in a supplemental report
as described in Subsections A, B, or C 0f20.11.49.16 NMAC. If no supplemental report is timely received, the
department will not consider the criteria described in Subsections A, B, and C 0£20.11.49.16 NMAC, The

artment ma uire the owner or operator of a source t vide further information in addition to that alread

contained in the supplemental report or otherwise specified in 20.11.49.16 NMAC. The information in the

lemental report may be considered by the ment at its sole discretion and is not intended to be enforceable
al proceedi any party or to Jimit the enforcement authority of any party. 20.11.49.16 NMAC shall not

be construed to preclude EPA or federal court jurisdiction under section 113 of the federal act to assess civil
penalties or other forms of relief for periods of excess emissi revent EPA or the courts from considering the

or the assessment of civil penalties under section 113 of the federal act, or to interfere with the

ts of litigants to pursue enforcement consistent with their rights u the citizen suit provision of section 304 of

the federal act.

|[Affirmative-defense-| Supplemental report for an excess emission during malfunction: [¥he
orofa-source-subisct-td 20- L NMAC-mn nisn-on-aSBrmative defense-for-an-encess AR ’_..

following-oriteria<] The owner or operator of a so ubject to 20.11.49 NMAC may file a supplemental report for
n excess emission during malfunction addressing the following criteria:
{1} the excess emission was caused by a malfunction;
(2) the excess emission:
(a) did not stem from any activity or event that could have been foreseen and avoided, or
planned for; and
{(b) could not have been avoided by better operation and maintenance practices;
(3) to the maximum extent practicable the air pollution control equipment or processes were

maintained and operated in a manner consistent with good practice for minimizing emissions;
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(4) repairs were made in an expeditious fashion when the operator knew or should have known that
applicable emission limitations were being exceeded; off-shift labor and overtime must have been utilized, to the
extent practicable, to ensure that such repairs were made as expeditiously as practicable;

(5) the amount and duration of the excess emission (including any bypass) were minimized to the
maximum extent practicable during periods of such emissions;

(6) all possible steps were taken to minimize the impact of the excess emission on ambient air
quality;

(7)  all emission monitoring systems were kept in operation if at all possible;

(8)  the owner or operator's actions in response to the excess emission were documented by properly
signed, contemporaneous operating logs, or other relevant evidence;

(9) the excess emissions were not part of a recurring pattern indicative of inadequate design,
operation, or maintenance; and

(10) the owner or operator complied with [the] all notification requirements in 20.11.49.15 NMAC.

B. [AfRrmative defense] Supplemental report for an excess emission during startup or
s’luhfown: {m—m DPern suree-subjec ~-30----45- DA mv-claimn-an-affinnative- defense

ine he-demonstration-ofthe-follo ing-criteria:} Thegmrorgggratorofasourccgug'gctto20.11,42
NMAC may file a supplemental report for an excess emission during st or shutdown, addressing the followi

criteria:

(1) the excess emission occurred during a startup or shutdown;
(2) the periods of excess emissions that occurred during startup or shutdown were short and
infrequent and could not have been prevented through careful planning and design;
(3) the excess emissions were not part of a recurring pattern indicative of inadequate design,
operation, or maintenance;
(4) if the excess emissions were caused by a bypass (an intentional diversion of control equipment),
then the bypass was unavoidable to prevent loss of life, personal injury, or severe property damage;
(5) atall times, the source was operated in a manner consistent with good practices for minimizing
emissions;
(6) the frequency and duration of operation in startup or shutdown mode was minimized to the
maximum extent practicable;
(7) all possible steps were taken to minimize the impact of the excess emission on ambient air
quality;
(8) all emissions monitoring systems were kept in operation if at all possible;
(9) the owner or operator's actions during the period of excess emissions were documented by
properly signed, contemporaneous operating logs, or other relevant evidence; and
(10) the owner or operator complied with [the] all notification requirements in 20.11.49.15 NMAC.
C. jAffirmative defense] Supplemental report for an emergency:
Ax-Smersensyv-aonstitutes-an affisative-defense to-an-potion-breunh

emergeney-has-the-burdes-of proef:] Th r or operator of a source subject to 20.11.40 NMAC may file a
supplemental report for an excess emission during an emergency addressing the following criteria:
(1) _anemergency occurred;

(2)  the excess emission occurred during the emergency;
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{3) _the owner or operator has identified the cause of the emergency:
(4) _the excess emission resulted from the emergency;

(3) _ the excess emission and resulting emergency could not have been prevented through careful
planning and design;

i {6) the excess emission and resulting emergency were not part of a recurring pattern indicative of
inadequate design, operation, or maintenance;

(7) _at the time the excess emission and emergency occurred, the source was being properly operated;

— {8) during the period of the excess emission, the owner or operator took all reasonable steps to
minimize levels of emissions that exceeded the applicable standard, regulation, or permit condition; and

— {9) _the owner or operator complied with all notification requirements in 20.11.49.15 NMAC.

including a description of the emergency, any steps to mitigate emissions, and corrective actions taken.

L 2

Opasdons-ok-thicsaatron-che
PFOWISIORSO B

pss-it-asseried-sue h-getense-pursuant-to-Faragraph of-Subsection-B-o -4 0 DIV A ]
D. Department's determination of adeguacy of supplemental report. Nothing in 20.11.49

NMAC creates an affirmative defe r entitles a source to relief lties for an excess emission. The
department may consider any relevant information, including information submitted in a supplemental r in

assessing or negotiating a penalty in an enforcement action. The department’s determination of how much weight to
give information in a supplemental report is based on its sole discretion and the department shall not consider

information in a supplemental report in any enforcement action involving:

{1} _injunctive relief;

{2} exceedance of limits which already take into account startup and shutdown emissions:

(3} _exceedance of the NAAQS or PSD increments;

{4) _failure to meet federally promulgated emission limits, including, but not limited to, emission
limits in 40 CFR Parts 60, 61 and 63; or

{5} violation of any requirement that derives from 40 CFR Parts 60, 61, an or any other federall

promulgated performance standard or emission limit.
[20.11.49.16 NMAC - N, 10/13/09; A, XX/XX/16]

20.11.49.17 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS:

A, Upon receipt of a written demand by the department, the owner or operator of a source having an
excess emission, shall prepare an analysis that uses analytical tools determined by the department to be appropriate.
The analysis shall contain the following information:

(1) an analysis describing the root cause and all contributing causes of the excess emission; and
(2) an analysis of the corrective actions implemented or available to reduce the likelihood of a
recurrence of the excess emission resulting from the causes identified under Paragraph (1) of Subsection A of
20.11.49.17 NMAC, including, as applicable:
(a) identification of implemented or available corrective action alternatives, such as changes in
design, operation and maintenance;

20.11.49 NMAC Public Review Draft 6/27/2016 6
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(b) the estimated cost associated with each corrective action alternative;

(c) the probable effectiveness of each corrective action alternative;

(d) if no corrective action alternatives are available, a clear explanation providing an adequate
justification for that conclusion; and

(e) if one or more corrective actions are identified, a schedule for implementation and progress
reports.

B. The department shall make the demand for [an] a root cause and corrective action analysis no later
than 90 days after receipt of the final report required by Subsection A of 20.11.49.15 NMAC.

C. The department may require the analysis authorized by Subsection A of 20.11.49.17 NMAC after
considering relevant factors. Examples of relevant factors include the significance of the excess emission, the nature
or pattern of excess emissions, and the history of the source, as well as any other factors determined to be relevant
by the department.

D. The completed analysis shall be submitted to the department no later than 60 days after the
department’s demand is received by the owner or operator of the source, pursuant to Subsection A of 20.11.49.17
NMAC. For good cause shown, the department may grant an extension to submit the analysis.

E. The owner or operator of a source complying with 20.11.49.17 NMAC may assert a claim for
confidential information protection.

[20.11.49.17 NMAC - N, 10/13/09; A, XX/XX/16]

20.11.49.18 URE-E!

opesation;-or-other-appropriate feasen:] [Reserved]
{20.11.49.18 NMAC - N, 10/13/09; Repealed, XX/XX/16]

HISTORY OF 20.11.49 NMAC:

Pre-NMAC History: The material in this part was derived from that previously filed with the Commission of
Public Records - State Records Center and Archives.

Regulation No. 19, Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance; filed 3/24/82.

History of Repealed Materfal: 20.11.90.12 NMAC, Breakdown, Abnormal Operating Conditions, or Scheduled
Maintenance (filed 8/30/02) was repealed and replaced by 20.11.49 NMAC, effective 10/13/09.
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STATE OF NEW MEXICO
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD

IN THE MATTER OF THE PETITION TO AMEND

20.11.49 NMAC, EXCESS EMISSIONS AQCB Petition No. 2016-3
m
— xz
. N <
Environmental Health Department, «“
City of Albuquerque, Petitioner. s 25
o £m
o 2R
- 2=
NOTICE OF DOCKETING =x 3
W &
AQCB Docket No. 2016-3 N '?:'.—._*
AQCOCB Petition No. 2016-3 Received by Hearing Clerk: June 27, 2016

The procedural rule that will be followed for this hearing is 20.11.82 NMAC, Rulemaking
Procedures — Air Quality Control Board, which is attached.

Respectfully submitted,

L=

Andrew Daffern, Hearing(fllerk
Air Quality Program
Environmental Health Department
P.O. Box 1293

One Civic Plaza NW, Room 3023
Albuquerque, New Mexico 87102




CERTIFICATE OF SERVICE

I hereby certify that I have e-mailed a true and correct copy of the foregoing NOTICE OF
DOCKETING on this 29" day of July, 2016, to the following:

E-mailed
Felicia Orth

orthf @ yahoo.com
Hearing Officer

E-mailed

Carol M. Parker, Assistant City Attorney,
Air Quality Program

cparker @cabg.gov

Counsel for Petitioner

Respectfully submitted,

NOTICE TO PERSONS WITH DISABILITIES: If you have a disability and require special assistance to
participate in this process, please call 311 (Voice) and special assistance will be made available to you to
receive any public meeting documents, including agendas and minutes. TTY users may request special
assistance by calling 1-800-659-8331.



TITLE 20 ENVIRONMENTAL PROTECTION
CHAPTER 11 ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD
PART 82 RULEMAKING PROCEDURES - AIR QUALITY CONTROL BOARD

20.1.1 82.1 ISSUING AGENCY: Albuquerque-Bernalillo County Air Quality Control Board, c¢/o
Environmental Health Department. P.O. Box 1293, Albuquerque, New Mexico 87103. Telephone: (505) 768-
2601.

[20.11.82.1 NMAC- N, 8/11/08]

20.11.82.2 SCOPE: 20.11.82 NMAC governs the procedures in all rulemaking hearings before the board,
except o the extent that 20.11.82 NMAC is inconsistent with specific procedures in governing law. In cases in
which 20.11.82 NMAC is inconsistent with any rulemaking procedures specified in governing law, the procedures
in goveming law shall apply, rather than the procedures in 20.11.82 NMAC. A rulemaking hearing includes a
hearing regarding a proposal to adopt, amend or repeal a board rule, regulation or standard.

[20.11.82.2 NMAC - N, 8/11/08]

20.11.82.3 STATUTORY AUTHORITY: 20.11.82 NMAC is adopted pursuant to the authority provided in
the New Mexico Air Quality Control Act, NMSA 1978 Sections 74-2-4, 74-2-5; the Joint Air Quality Control Board
Ordinance, Bernalillo County Ordinance No. 94-5, Sections 4 and 5; and the Joint Air Quality Control Board
Ordinance, Revised Ordinances of Albuquerque 1994, Seclions 9-5-1-4 and 9-5-1-5.

[20.11.82.3 NMAC - N, 8/11/08]

20.11.82.4 DURATION: Permanent.
[20.11.82.4 NMAC - N, 8/11/08]
20.11.82.5 EFFECTIVE DATE: August 11, 2008, unless a later date is cited at the end of a section.
[20.11.82.5 NMAC - N, 8/11/08]
20.11.82.6 OBJECTIVE: The purposes of 20.11.82 NMAC are to:

A. standardize the procedures used in rulemaking proceedings before the board;

B. encourage participation in the hearings conducted by the board for the promulgation of
regulations;

C. make possible the effective presentation of the evidence and points of view of parties and
members of the general public; and

D. assure that board hearings are conducted in a fair and equitable manner.

[20.11.82.6 NMAC - N, 8/11/08]

20.11.82.7 DEFINITIONS: As used in 20.11.82 NMAC:

A. “Act” means the Air Quality Control Act, Chapter 74, Article 2 NMSA 1978, and its later
amendments and successor provisions.

B. “Board” means the Albuquerque-Bemnalillo county air quality control board or its successor board
pursuant to the act.

C. “Days” means consecutive days except as otherwise specifically provided.

D. “Department” means the city of Albuquerque environmental health department or its successor
agency.

E. “Document” means a pleading or exhibit and any other document including electronically stored

information, writings, drawings, graphs, charts, photographs, sound recordings, images and any other data or data
compilations that are stored in any medium from which information can be obtained either directly or, if necessary,
after franslation, into a reasonably usable form.

F. “Environmental justice” means the fair treatment of all residents (in the city of Albuquerque and
Bemalillo county), including communities of color and low income communities, and their meaningful involvement
in the development, implementation and enforcement of environmental laws, regulations and policies regardless of
race, color, ethnicity, religion, income or education level.

G. “Exhibit” means any document or tangible item submitted for inclusion in the record proper.

H. Reserved
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L “General public” means any person attending a rulemaking hearing who has not filed a notice of
intent to present technical testimony (NOI) or filed an entry of appearance pursuant to 20.11.82.20 NMAC or
20.11.82.21 NMAC.

J. “Governing law” means the statute, including any applicable case law, which authorizes and
governs the decision regarding the proposed regulatory change.

K. “Hearing clerk” means the department employee designated by the director to provide staff
support to the board, and is the person designated by the board to maintain the official record of the proceeding.

L. “Hearing officer” means the person who is designated by the board to conduct a hearing pursuant
to 20.11.82 NMAC.

M. Reserved

N. “NOI” means a notice of intent to present technical testimony which is described in 20.11.82.20
NMAC.

0. “Non-technical testimony” means testimony that is not scientific, engineering, economic or other
specialized testimony. A person who provides only non-technical testimony or a non-technical exhibit is not
required to file an NOI or entry of appearance pursuant to 20.11.82.20 NMAC or 20.11.82.21 NMAC.

P, “Participant” means any person who participates in a rulemaking proceeding before the board.

Q. “Party” means:

(1) the petitioner;
(2) any person who filed an NOI pursuant to 20.11.82.20 NMAC; or
(3) any person who filed an entry of appearance pursuant to 20.11.82.21 NMAC.

R. “Person™ means an individual or any entity, including federal, state and local governmental
entities, however organized.

S. “Petitioner” means the person who petitioned the board for the regulatory change that is the
subject of the hearing.

T. “Record proper” or “record” means all documents related to the hearing, including documents
received or generated by the board before the beginning, or after the conclusion of the hearing, including, but not
limited to:

(1) the petition for hearing and any response thereto;

(2) the minutes (or an appropriate extract of the minutes) of the meeting at which the petition for
hearing was considered, and of any meeting thereafter at which the proposed regulatory change was discussed;

(3) the notice of hearing;

(4) proof of publication;

(5) NOIs);

(6) statements for the public record;

(7) the hearing officer’s repon, if any;

(8) post-hearing submissions, if allowed;

(9) the stenographic transcription or audio recording of the hearing and the stenographic transcription
or audio recording or appropriate extract of the audio recording of the meeting at which the board deliberated on the
adoption of the proposed regulatory change; and

(10) the board’s decision and the reasons therefor.

U. “Regulation” means a rule, regulation or standard promulgated by the board that affects one or
more persons, in addition to the board and the department, except for any order or decision issued in connection with
the disposition of any case involving a particular matter as applied to a specific set of facts.

V. “Regulatory change™ means the adoption, amendment or repeal of a regulation.

Ww. “Service” means delivering a copy of a document, including a pleading or exhibit, to a party as
required by Subsection C of 20.11.82.16 NMAC.

X. “Technical testimony” means scientific, engineering, economic or other specialized testimony,

but does not include legal argument, general comments, or statements of policy or position concerning matters at
issue in the hearing.

Y. “Transcript of proceedings” means the verbatim record, audio recording or stenographic
transcription of the proceedings, testimony and argument in the matter, together with all exhibits offered at the
hearing, whether or not admitted into evidence, and includes the record of any motion hearings or pre-hearing
conferences.

[20.11.82.7 NMAC- N, 8/11/08; A, 10/15/12)]
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20.11.82.8 VARIANCES: The variance procedures provided by 20.11.7 NMAC shall not apply to 20.11.82
NMAC.

[20.11.82.8 NMAC - N, 8/11/08]

20.11.82.9 SEVERABILITY: If for any reason any section, subsection, sentence, phrase, clause, wording or
application of 20.11.82 NMAC is held to be unconstitutional or otherwise invalid by any court or the United States
environmental protection agency, the decision shall not affect the validity or application of remaining portions of
20.11.82 NMAC.

[20.11.82.9 NMAC - N, 8/11/08]

20.11.82.10 DOCUMENTS: Documents incorporated and cited in 20.11.82 NMAC may be viewed at the
Albuquerque environmental health department, 400 Marquette NW, Suite 3023, Albuquerque, NM 87102.
[20.11.82.10 NMAC - N, 8/11/08; A, 10/15/12]

20.11.82.11 POWERS AND DUTIES OF BOARD AND HEARING OFFICER:

A. Board: The board shall exercise all powers and duties authorized by 20.11.82 NMAC and not
otherwise delegated to the hearing officer or the hearing clerk. The board shall designate a hearing officer for each
hearing. The board may direct the hearing officer to file a report of the hearing as provided by 20.11.82.31 NMAC.

B. Hearing officer: The hearing officer shall exercise all powers and duties delegated or otherwise
authorized by 20.11.82 NMAC. The hearing officer may be a member of the board. The hearing officer shall
conduct a fair and impartial proceeding, assure that the facts are fully elicited and avoid delay. The hearing officer
shall have authority to take all measures necessary for the maintenance of order and for the efficient, fair and
impartial consideration of issues arising in proceedings governed by 20.11.82 NMAC, including:

(I) conducting hearings pursuant to 20.11.82 NMAC;

(2) taking, admitting or excluding evidence, examining witnesses and allowing post-hearing
submissions;

(3) making orders as may be necessary to preserve decorum and to protect the orderly hearing
process;

(4) ifrequested by the board, preparing a report of the hearing, with recommendations for board
action;

(5) requesting parties to file original documents with the hearing clerk;

(6) establishing the deadlines for filing documents with the hearing clerk;

(7) requesting the prevailing party to submit a proposed statement of reasons in support of the board’s
decision; and

(8) filing with the hearing clerk all original documents issued by the hearing officer.

C. Notice of hearing officer assignment: If a hearing officer other than a board member is assigned
as a hearing officer, the hearing clerk shall notify the parties of the name and address of the hearing officer. At the
same time, the hearing clerk also shall forward to the hearing officer copies of all documents related to the petition
that have been filed to date.

[20.11.82.11 NMAC - N, 8/11/08; A, 10/15/12]

20,11.82.12 LIBERAL CONSTRUCTION: 20.11.82 NMAC shall be liberally construed to carry out its
objeclives,
[20.11.82.12 NMAC - N, 8/11/08]

20.11.82.13 GENERAL PROVISIONS - COMPUTATION OF TIME:

A. Computation of time: In computing any period of time prescribed or allowed by 20.11.82
NMAC, except as otherwise specifically provided, the day of the event from which the designated period begins to
run shall not be included. The last day of the computed period shall be included, unless it is a Saturday, Sunday, or
legal city of Albuquerque holiday, in which event the time shall be extended until the end of the next day that is not
a Saturday, Sunday or legal city of Albuquerque holiday. Whenever a party must act within a prescribed period
after service upon a party, and service is by mail, three days shall be added to the prescribed period. The three-day
extension does not apply to any deadline imposed by the act.

B. Extension of time: For good cause shown, and after consideration of prejudice to other parties,
the board or hearing officer may grant an extension of time for filing any document upon timely motion of a party to
the proceeding.
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[20.11.82.13 NMAC - N, 8/11/08]

20.11.82.14 GENERAL PROVISIONS - RECUSAL:

A, No board member shall participate in any action in which that member’s impartiality or faimess
may reasonably be questioned. The member shall recuse oneself in any such action by giving notice to the board
and the general public by announcing the recusal on the record. In making a decision to recuse oneself, the board
member may rely upon any relevant authority.

B. A board member or a hearing officer shall not perform any function authorized by 20.11.82
NMAC regarding any matter in which a board member or a hearing officer:

(1) has a personal bias or prejudice concerning a party;

(2) isrelated to a party within the third degree of relationship;

(3) s an officer, director or trustee of a party or interested participant in the proceeding; or

(4) has a financial interest in the proceeding or has any other conflict of interest.
[20.11.82.14 NMAC - N, 8/11/08; A, 10/15/12)]

20.11.82.15 GENERAL PROVISIONS - EX PARTE COMMUNICATION: At no time after a proceeding
is initiated by filing a petition pursuant to 20.11.82.18 NMAC and before the conclusion of a proceeding initiated
pursuant to 20.11.82 NMAC shall any person have ex parte contact with a board member or the hearing officer
regarding the merits of a petition or motion filed pursuant to 20.11.82 NMAC.

[20.11.82.15 NMAC - N, 8/11/08; A, 10/15/12]

20.11.82.16 DOCUMENT REQUIREMENTS - FILING AND SERVICE OF DOCUMENTS:

A. The filing of any document as required by 20.11.82 NMAC shall be accomplished by delivering
the document to the hearing clerk.
B. Any person filing any document shall:

(1) provide the hearing clerk with the original and 15 copies of the document;

(2) deliver a copy lo the board attorney;

(3) serve a copy on all other parties; and

(4) file with the hearing clerk at least 15 days before any hearing or meeting at which the board will
consider the document, if the document is a motion seeking an order from the hearing officer in a rulemaking
hearing, the motion shall also be served at the same time on the hearing officer and the board attorney; motions and
responses shall be filed only by parties to a hearing and shall comply with 20.11.82.16 NMAC and 20.11.82.25
NMAC;

(5) if the document is a motion for a stay, 20.11.82.35 NMAC shall apply.

C. Whenever 20.11.82 NMAC requires service of a document, service on all other parties shall be
made by delivering a copy to the person to be served by hand delivery, mail or, if that person has agreed in writing,
by sending it by facsimile or by electronic transmission to that person. An agreement to be served by facsimile or
electronic transmission may be evidenced by placing the person’s facsimile number or email address on a document
filed pursuant to 20.11.82 NMAC. Service shall also be made upon the board’s attorney. If a person is represented
by an attorney, service of the document shall be made on the attorney. Service by mail is complete upon mailing the
document unless service is made by mail to a party who must act within a prescribed period after being served, in
which case three days shall be added to the prescribed period. The three-day extension does not apply to any
deadline imposed by the act. Service by facsimile or electronic transmission is accomplished when the transmission
of the document is completed. The person who received the facsimile or electronic transmission shall promptly
provide written confirmation of receipt if requested by the hearing officer, the board or a party.

D. The petitioner and any person who has filed a timely NOI pursuant to 20.11.82.20 NMAC may
inspect all documents that have been filed in a proceeding in which that person is involved as a participant. The
inspection shall be pemmitted as provided by the Inspection of Public Records Act, NMSA 1978, Sections 14-2-1
through 14-2-12. Whenever any document is filed in a proceeding subject to 20.11.82 NMAC, the hearing clerk
shall notify by email the petitioner and all persons who have filed a timely NOI. A person who does not provide an
email address shall instead be notified by mail.

E. The hearing clerk shall provide copies of all documnents to each board member at least five days
before a hearing or meeting at which the board will consider the documents. The hearing officer may make an
exception to this requirement.

F. 20.11.82.20 NMAC and 20.11.82.28 NMAC also provide requirements regarding hearing exhibits.
[20.11.82.16 NMAC - N, 8/11/08; A, 10/15/12]
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20.11.82.17 EXAMINATION OF DOCUMENTS FILED:

A. Examination allowed: Any person may inspect and request a copy of any document filed in any
rulemaking proceeding before the board, during normal business hours, subject to the provisions of law restricting
the public disclosure of confidential information. The documents shall be made available by the hearing clerk as
required by the Inspection of Public Records Act, NMSA 1978, Sections 14-2-1 through 14-2-12, and may be
\Sf;elkz;d at the Albuquerque environmental health department, 400 Marquette NW, Suite 3023, Albuguerque, NM

B. Cost of duplication: The cost of duplicating documents shall be borne by the person seeking
copies of the documents.

[20.11.82.17 NMAC - N, 8/11/08; A, 10/15/12]

20.11.82.18 PREHEARING PROCEDURES - PETITION FOR REGULATORY CHANGE:

A. Any person may file a petition with the board to adopt, amend or repeal any regulation within the
Jurisdiction of the board.
B. The petition shall be in writing and shall include the name of the regulation and a statement of the

reasons for the proposed regulatory change. The petition shall cite the relevant statutes that authorize the board to
adopt the proposed regulatory change, and shall estimate the time that will be needed to conduct the rulemaking
hearing, if at all possible. A copy of the entire rule, including any proposed regulatory change, indicating any
language proposed to be added or deleted, shall be attached to the petition. The entire rule and its proposed changes
shall be submitted to the board in legislative-edit format, with strike-outs and underlines as appropriate, and shall
include individual line numbers. The hearing clerk shall return to the petitioner any document that does not meet the
requirements of 20.11.82.18 NMAC, along with a copy of 20.11.82 NMAC and a check-list of required items. The
petitioner will be asked to resubmit the petition as required by 20.11.82.18 NMAC,

C. At a public meeting occurring no later than 60 days afier receipt of the petition, the board shall
determine whether or not 10 hold a public hearing on the proposed regulatory change. Any person may respond to
the petition either in writing before the public meeting or in person at the public meeting.

D. If the board decides by a vote of a majority of board members present to hold a public hearing on
the petition, the board may issue orders specifying procedures for conduct of the hearing, in addition to the
requirements established in 20.11.82 NMAC, as may be necessary and appropriate to fully inform the board of the
matlers at issue in the hearing or conirol the conduct of the hearing. The orders may include requirements for giving
additional public notice, holding pre-hearing conferences, filing direct testimony in writing before the hearing, or
limiting testimony or cross-examination.

[20.11.82.18 NMAC - N, 8/11/08; A, 10/15/12]

20.11,82.19 NOTICE OF HEARINGS:
A. Unless otherwise allowed by governing law and specified by the board, the board, through the
hearing clerk, shail give public notice of the hearing at least 30 days before the hearing unless the board requires a
longer public notice period. Public notice shall include at a minimum:
(1) asingle publication in the newspaper with the largest general circulation in Bernalillo county;
(2) publication in the New Mexico Register;
(3) iftechnically feasible at the time, publication by electronic media; and
(4) other means of providing notice as the board may direct or are required by law.
B. The board shall make reasonable efforts to give notice to persons who have made a written request
1o the board for advance notice of regulatory change hearings. Requests for notice shall be addressed to the hearing
clerk, shall designate the areas of board activity that are of interest, and provide a legible address to which notice can
be sent.
C. Public notice of the hearing shall state:
(1) the subject, including a description of the proposed regulatory change, date, time and place of the
hearing;
(2) the statutes, regulations and procedural rules governing the conduct of the hearing;
(3) the manner in which persons may present their views or evidence to the board;
(4) the location where persons may obtain copies of the proposed regulatory change; and
(5) if applicable, that the board may make a decision on the proposed regulatory change at the
conclusion of the hearing or at a separate board meeting.
[20.11.82.19 NMAC - N, 8/11/08; A, 10/15/12]
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20.11.82.20 TECHNICAL TESTIMONY; NOTICE OF INTENT (NOI):

A. No later than 15 days before the hearing, any person, including the petitioner, who intends to

present technical testimony at the hearing shall file an NOI. The NOI shali:

(1)  identify the person for whom the witness or witnesses will testify;

(2) identify each technical witness the person intends to present and state the qualifications of that
witness, including a description of their educational and work background,;

(3) include a copy of the direct testimony of each technical witness and state the anticipated duration
of the testimony of that witness;

(4) include the text of any recommended modifications to the proposed regulatory change;

(5) list and attach an original and 15 copies of all exhibits anticipated to be offered by that person at
the hearing, including any proposed statement of reasons for adoption of rules; and

(6) be served on the petitioner, if the document is an NOI filed by any person other than the
petitioner.

B. The person filing an NOI shall serve the notice pursuant to 20.11.82,16 NMAC.

C. The hearing officer may enforce the provisions of 20.11.82.20 NMAC by taking whatever action
the hearing officer deems appropriate, including exclusion of the technical testimony of any witness for whom an
NOI was not timely filed. If the testimony is admitted, the hearing officer may keep the record open afier the
hearing to allow responses to the testimony.

[20.11.82.20 NMAC - N, 8/11/08; A, 10/15/12]

20.11.82.21 ENTRY OF APPEARANCE: Any person who is or may be affected by the proposed regulatory
change may file an entry of appearance and shall be a party. The entry of appearance shall be filed no later than 15
days before the date of the hearing on the petition. In the event of multiple entries of appearance by those affiliated
with one interest group, the hearing officer may consolidate the entries, or divide the service list to avoid a waste of
public resources.

{20.11.82.21 NMAC - N, 8/11/08; A, 10/15/12]

20.11.82.22 NON-TECHNICAL TESTIMONY; PARTICIPATION BY GENERAL PUBLIC:

A. Any member of the general public may provide non-technical testimony at the hearing.
Notification before the hearing is not required in order to present non-technical testimony at the hearing. A person
providing non-technical testimony may also offer non-technical exhibits in connection with the testimony provided,
if the exhibit is not an undue repetition of previous non-technical testimony. Members of the general public are
requested to deliver an original and 15 copies of each non-technical exhibit offered, to the hearing clerk, either
before or at the hearing,

B. A member of the general public who wishes to submit a non-technical written statement for the
record instead of providing oral testimony at the hearing shall file the written statement before the hearing or submit
it at the hearing, and is requested 10 provide an original and 15 copies of the statement to the hearing clerk.

C. A member of the general public who wishes to provide technical testimony or offer technical
exhibits shall comply with requirements of 20.11.82.20 NMAC.

[20.11.82.22 NMAC - N, 8/11/08; A, 10/15/12]

20.11.82.23 LOCATION OF HEARING: Unless otherwise provided by governing law, the board shall hold
rulemaking hearings and meetings in public facilities within Bernalillo county with public seating available.
{20.11.82.23 NMAC - N, 8/11/08]

20.11.82.24 PARTICIPATION AT A BOARD MEETING BY CONFERENCE TELEPHONE OR
OTHER SIMILAR DEVICE: A member of the board may participate in a meeting of the board by means of a
conference telephone or other similar communications equipment when a medical or emergency situation exists that
makes it extremely difficult or impossible for the member 10 atiend the meeting in person, provided that each
member participating by conference telephone or other device can be identified when speaking, all participants are
able to hear each other at the same time, and members of the public attending the meeting are able to hear any
member of the board who speaks at the meeting. A requesi to be present and vote by telephone or other similar
device shall be made by the member to the chair or acting chair of the board. A board member who wishes to
participate in a meeting in this manner must receive permission from the chair or acting chair of the board
sufficiently in advance of the meeting so the hearing clerk can make adequate arrangements. The chair or acting
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chair shall determine whether a qualifying medical or emergency situation exists. The chair or acting chair who
approves the request shall direct the hearing clerk to make arrangements. A board member’s participation by such
means shall constitute presence in person at the meeting. This provision shall not be used to allow a member to
constitute a quorum of the board, and may only be used for the purposes of;

A. choosing a hearing officer;
B, authorizing the hearing clerk to secure a hearing officer for a hearing or hearings;
C. scheduling or rescheduling a meeting or hearing; and

D. voting on the limited issues listed in Subsections A, B and C of 20.]11.82.24 NMAC.
[20.11.82.24 NMAC - N, 8/11/08; A, 10/15/12]

20.11,82.25 MOTIONS:

A. General: All motions, except those made orally during a hearing, shall be in writing, specify the
grounds for the motion, and state the relief sought. Each written motion shall be accompanied by an affidavit,
certificate or other evidence relied upon, and shall be filed and served as required by 20.11.82.16 NMAC.

B. Unopposed motions: All unopposed motions shall state that the concurrence or agreement of all
other parties was obtained. The party that filed the motion shall submit to the hearing officer for review a proposed
order that has been approved by all parties.

C. Opposed motions: All opposed motions shall state either that concurrence or agreement of all
other parties was sought and denied, or why concurrence was not sought. A memorandum brief in support of an
opposed motion may be filed with the motion.

D. Response to motions: a party upon whom an opposed motion is served shall have 15 days after
service of the motion to file a response. Any other party who fails to file a timely response shall be deemed to have
waived any objection to the granting of the motion.

E. Reply to response: The moving party may submit, but is not required to submit a reply to any
response within 10 days afler service of the response.
F. Decision regarding motions: Motions may be decided by the hearing officer, in the hearing

officer’s sole discretion, without a hearing. Within five days after being served with a copy of the motion, a party
upon whom service has been made may file a written request asking that a hearing be held. A procedural motion
may be ruled upon before the expiration of the time for response. Any response regarding a procedural motion
received after the decision is made shall be treated as a request for reconsideration of the ruling. However, the
hearing officer shall refer all motions that would effectively dispose of the petition to the board for a decision.
{20.11.82.25 NMAC - N, 8/11/08; 20.11.82.25 NMAC - N, 10/15/12]

20.11.82.26 HEARING PROCEDURES - CONDUCT OF HEARINGS:

A, The rules of civil procedure and the rules of evidence shall not apply.

B. The hearing officer shall conduct the hearing in a manner that provides a reasonable opportunity
for all persons to be heard without making the hearing unreasonably lengthy or cumbersome, or burdening the
record with unnecessary repetition. The hearing shall proceed as follows.

(1) The hearing shall begin with a statement from the hearing officer. The statement shall identify
the nature and subject matter of the hearing and explain the procedures to be followed.

{2) The hearing officer may allow a brief opening statement by any party who wishes to make one.

(3) Unless otherwise ordered, the petitioner shall present its case first.

(4) The hearing officer shall establish an order for the testimony of other participants. The order may
be based upon NOI(s), sign-in sheets and the availability of witnesses who cannot be present for the entire hearing.

(5) If the hearing continues for more than one day, the hearing officer shall provide an opportunity
each day for testimony from members of the general public. Members of the general public who wish to present
testimony should indicate their intent to testify on a sign-in sheet.

(6) The hearing officer may allow a brief closing argument by any party who wishes to make one.

(7) At the close of the hearing, the hearing officer shall determine whether to keep the record open for
written submittals in accordance 20.11.82.30 NMAC. If the record is kept open, the hearing officer shall determine
and announce the subject or subjects regarding which submittals will be allowed and the deadline for filing the
submittals.

{8) Any board action to adopt, amend or repeal a board regulation requires the concurrence of four
board members.

[20.11.82.26 NMAC - N, 8/11/08; 20.11.82.26 NMAC - Rn & A, 20.11.82.25 NMAC, 10/15/12]
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20.11.82.27 TESTIMONY AND CROSS-EXAMINATION:

A. All testimony shall be taken under oath or affirmation, which may be accomplished as a group or
individually.
B. The hearing officer shall admit all relevant evidence, unless the hearing officer determines that the

evidence is incompetent or unduly repetitious. The hearing officer shall require all oral testimony be limited to the
position of the witness in favor of, or against the proposed rule.

C. Any person who testifies at the hearing is subject to cross-examination on the subject matter of
that person’s direct testimony and matters affecting that person’s credibility. Any person attending the hearing is
entitled to conduct cross-examination as may be required for a full and true disclosure of matters at issue in the
hearing. The hearing officer may limit cross-examination to avoid harassment, intimidation, needless expenditure of
time or undue repetition.

[20.11.82.27 NMAC - N, 8/11/08; 20.11.82.27 NMAC - Rn & A, 20.11.82.26 NMAC, 10/15/12]

20.11.82.28 TECHNICAL EXHIBITS:

A, The deadlines for filing technical exhibits are established by 20.11.82.20 NMAC.

B. Any party offering a technical exhibit shall provide the hearing clerk with an original and 15
copies for the board, the hearing officer, the board attorney, and persons attending the hearing.

C. All exhibits offered at the hearing shall be marked with a designation identifying the person
offering the exhibit and shall be numbered sequentially. If a person offers multiple exhibits, the person shall
identify each exhibit with an index tab or by other appropriate means.

D. Large charts and diagrams, models and other bulky exhibits are discouraged. If visual aids are
used, legible copies shall be submitted for inclusion in the record.

[20.11.82.28 NMAC - N, 8/11/08; 20.11.82.28 NMAC - Rn & A, 20.11.82.27 NMAC, 10/15/12]

20.11.82.2% TRANSCRIPT OF PROCEEDINGS: The hearing clerk shall arrange for a court reporter to
make a verbatim transcription of the hearing unless the board requires another method of recording. The petitioner
shall pay the cost of the court reporter and the original transcription. The petitioner shall also pay the cost of a copy
of a transcription for each board member, the hearing officer and the board attorney if required by the hearing
officer or the board.

{20.11.82.29 NMAC - N, 8/11/08; 20.11.82.29 NMAC - Rn, 20.11.82.28 NMAC, 10/15/12]

20.11.82.30 POST-HEARING SUBMISSIONS: The hearing officer may allow the record lo remain open
for a reasonable period of time following the conclusion of the hearing for written submission of additional
evidence, comments and arguments, and proposed statements of reasons. The hearing officer’s determination
regarding post-hearing submissions shall be announced at the conclusion of the hearing. In considering whether the
record will remain open, the hearing officer shall consider the reasons why the material was not presented during the
hearing, the significance of the material to be submitted and the necessity for a prompt decision.

{20.11.82.30 NMAC - N, 8/11/08; 20.11.82. 30 NMAC - Rn & A, 20.11.82.29 NMAC, 10/15/12]

20.11.82.31 HEARING OFFICER'S REPORT: If the board directs, the hearing officer shall file a report of
the hearing. The report shall identify the issues addressed at the hearing, identify the parties’ final proposals and the
evidence supporting those proposals, including discussion or recommendations as requested by the board, and shall
be filed with the hearing clerk within the time specified by the board. The hearing clerk shall promptly notify each
party that the hearing officer’s report has been filed and shall provide each party with a copy of the report and notice
of any deadline set for comments on the report.

[20.11.82.31 NMAC - N, 8/11/08; 20.11.82.31 NMAC - Rn & A, 20.11.82.30 NMAC, 10/15/12]

20.11.82.32 DELIBERATION AND DECISION:
A, As provided in the act at NMSA 74-2-5.E, in making its regulations, the board shall give weight it

deemns appropriate to all facts and circumstances, including:

(1) character and degree of injury to or interference with health, welfare, visibility and property;

(2) the public interest, including the social and economic value of the sources and subjects of air
contaminants, with due consideration for environmental justice principles; and

{3) technical practicability and economic reasonableness of reducing or eliminating air contaminants
from the sources involved and previous experience with equipment and methods available to control the air
contaminants involved.

20.11.82 NMAC 8



B. If a quorum of the board attended the hearing, and if the hearing notice indicated that a decision
might be made at the conclusion of the hearing or meeting, the board may immediately deliberate and make a
decision on the proposed regulatory change at the end of the hearing or at a board meeting after the hearing.

C. If the board does not reach a decision at the conclusion of the hearing or meeting, then, following
receipt of the transcript, the hearing clerk shall promptly fumish a copy of the transcript to each board member who
did not attend the hearing and, if necessary, 1o other board members, the board attorney and the hearing officer.
Exhibits that were provided to persons at the time of the hearing need not be supplied again.

D. The board shall reach its decision on the proposed regulatory change within 60 days afier the later
of the close of the record or the date the hearing officer’s report is filed, if a quorum of the board is available.
E. During the course of its deliberations, if the board determines that additional testimony or

documentary evidence is necessary for a proper decision on the proposed regulatory change, then, consistent with
the requirements of due process, the board may reopen the hearing for necessary additional evidence only. The
board or hearing officer may require additional notice as appropriate.

F. The board shall issue its decision on the proposed regulatory change in a suitable format, which
shall include its reasons for the action taken.
G. The board’s written decision is the official version of the board’s action and the reasons for that

action. Other written or oral statements by board members are not a part of the board’s official decision or reasons.
[20.11.82.32 NMAC - N, 8/11/08; 20.11.82.32 NMAC - Rn & A, 20.11.82.31 NMAC, 10/15/12]

20.11.82.33 NOTICE OF BOARD ACTION: The hearing clerk shall provide notice of the board’s action to
each of the parties who have provided a legible address and to all other persons who have made a written requesi to
the board for notification of the action taken, and have provided a legible address.

{20.11.82.33 NMAC - N, 8/11/08; 20.11.82.33 NMAC - Rn & A, 20.11.82.32 NMAC, 10/15/12]

20.11.82.34 APPEAL OF BOARD REGULATIONS:

A. Appeal of any regulatory change by the board shall be taken in accordance with NMSA 74-2-9.

B. The appellant shall serve a copy of the notice of appeal on the board and on each party.

C. The appellant shall be responsible for preparation of a sufficient number of copies of the record
proper at the expense of appellant.

Unless otherwise provided by NMSA 74-2-9, the filing of an appeal shall not act as a stay of the

regulatory change being appealed.
[20.11.82.34 NMAC - N, 8/11/08; 20.11.82.34 NMAC - Rn & A, 20.11.82.33 NMAC, 10/15/12]

20.11.82.35 STAY OF BOARD REGULATIONS:

A. Any person who is or may be affected by a regulatory change adopted by the board may file a
motion with the board seeking a stay of that rule or regulatory change. The motion shall include the reason for, and
the legal authority supporting the granting of a stay. The movant shall serve the motion for a stay as provided by
20.11.82.16 NMAC. The movant shall file the motion at least 15 days before the next regularly scheduled board
meeting. At the beginning of the next regularly scheduled board meeting, the board shall appoint a hearing officer.
The hearing officer shall preside at the motion hearing, which shall occur before the meeting at which the board
makes a final decision regarding the motion.

B. Unless otherwise provided by governing law, the board may grani a stay pending appeal of any
regulatory change promulgated by the board. The board may only grant a stay if good cause is shown afler a motion
is filed and a hearing is held.

C. In determining whether good cause exists for granting a stay, the board shall consider:

(1) the likelihood that the movant will prevail on the merits of the appeal;

(2) whether the moving party will suffer irreparable harm if a stay is not granted;
(3) whether substantial harm will result to another participant; and

(4) whether harm to the public interest will result.

D. If no action is taken within 60 days afler filing of the motion, the board shall be deemed to have
denied the motion for stay.

[20.11.82.35 NMAC - Rn & A, 20.11.82.34 NMAC, 10/15/12]

HISTORY OF 20.11.82 NMAC: |[RESERVED]|
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STATE OF NEW MEXICO
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD

IN THE MATTER OF THE PETITION TO AMEND

20.11.49 NMAC, EXCESS EMISSIONS AQCB Petition No. 2016-3

Environmental Health Department,
City of Albuquerque, Petitioner.

NOTICE OF HEARING OFFICER ASSIGNMENT

At its July 13, 2016 meeting, the Albuquerque-Bernalillo County Air Quality Control

Board designated attorney Felicia Orth as hearing officer to conduct a hearing, in accordance

with the procedures in 20.11.82 NMAC, on the Environmental Health Department’s petition to

amend 20.11.49 NMAC — Excess Emissions and request its removal from the State

Implementation Plan.

Contact information for hearing officer Orth:

C/o Andrew Daffern, Environmental Health Department
P.O. Box 1293

Albuquerque, New Mexico 87103

Email: orthf@yahoo.com
Phone: (505) 695-8944

804 Hd 62 707 9
YLHIWNOYIANS
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Respectfully submitted,

Andrew Daffern, Hearing@lerk
Air Quality Program
Environmental Health Department
P.O. Box 1293

One Civic Plaza NW, Room 3023
Albuquerque, New Mexico 87102




CERTIFICATE OF SERVICE

I hereby certify that I have e-mailed a true and correct copy of the foregoing NOTICE OF
HEARING OFFICER ASSIGNMENT on this 29™ day of July, 2016, to the following:

E-mailed
Felicia Orth

orthf@yahoo.com
Hearing Officer

E-mailed

Carol M. Parker, Assistant City Attorney,
Air Quality Program

cparker@cabg.gov

Counsel for Petitioner

Respectfully submitted,

-

Andrew Daffern, AQCB Hearing Clerk

NOTICE TO PERSONS WITH DISABILITIES: If you have a disability and require special assistance to
participate in this process, please call 311 (Voice) and special assistance will be made available to you to
receive any public meeting documents, including agendas and minutes. TTY users may request special
assistance by calling 1-800-659-8331.



RECEIVE
ENVIRONMENTAL HEALTH
STATE OF NEW MEXICO
ALBUQUERQUE/BERNALILLO COUNTY AIR QUALITY CONTHORUBd BrBM 1: 53
IN THE MATTER OF THE

PETITION TO AMEND
20.11.49 NMAC, EXCESS EMISSIONS

AQCB Petition No. 2016-3

Environmental Health Department,
City of Albuquerque, Petitioner

PREHEARING ORDER

EHD Counsel Carol Parker and EHD staff member Ed Merta participated in a
teleconference with the Hearing Officer on July 19, 2016. No other party has entered an
appearance. EHD Counsel requested a procedural order to guide certain steps relating to
direct technical testimony in the upcoming rulemaking hearing in this matter on
September 14, 2016.

Air Board rulemaking hearings should be conducted in a manner that provides a
reasonable opportunity for all persons to be heard without making the hearing
unreasonably lengthy or cumbersome, or burdening the record with unnecessary
repetition. 20.11.82.26(B) NMAC.

To facilitate conduct of the hearing in regard to direct technical testimony filed
with a notice of intent to present technical testimony (NOI), the Hearing Officer orders
the following:

1. Pre-filing of a copy of the signed, direct testimony of a technical witness
(Testimony) as an exhibit attached to an NOI shall suffice in place of the
witness reading the Testimony at the hearing, provided that the technical
witness testifies under oath to establish an evidentiary foundation that the

Testimony that was attached to the NOI is an authentic copy of the Testimony



258724

S

submitted by the witness and that it is true and correct. Testimony pre-filed as
part of an NOI shall be presumed relevant unless an objection is timely raised
and sustained by the Hearing Officer. The technical witness may then be
cross-examined on any aspect of the written Testimony as though it had been
given orally at the hearing.

Any corrections to pre-filed Testimony shall be explained at the hearing prior
to a witness being cross-examined and shall be accompanied by a signed

corrected version of the Testimony.

e (n

Felicia L. Orth. Hearing Officer

12



CERTIFICATE OF SERVICE

I hereby certify that I have e-malled a true and correct copy of the foregoing
PREHEARING ORDER on this 18" day of August, 2016, to the following:

E-mailed
Felicia Orth

orthf@yahoo.com
Hearing Officer

E-mailed

Carol M. Parker, Assistant City Attorney,
Air Quality Program

cparkeri@.cabg.gov

Counsel for Petitioner

Respectfully submitted,

Andrew Daffern, AQCB Hearing Clerk

NOTICE TO PERSONS WITH DISABILITIES: If you have a disability and require special assistance to
participate in this process, please call 311 (Voice) and special assistance will be made available to you to
receive any public meeting documents, including agendas and minutes. TTY users may request special
assistance by calling 1-800-659-8331.



STATE OF NEW MEXICO
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD

IN THE MATTER OF THE PETITION TO AMEND
20.11.49 NMAC, EXCESS EMISSIONS AQCB Petition No. 2016-3

Environmental Health Department,
City of Albuquerque, Petitioner.

AFFIDAVIT OF PUBLICATION AND NOTICE OF FILING

1, Andrew Daffern, Hearing Clerk for the Albuquerque — Bernalillo Air Quality Control
Board (Air Board), certify that notice of the hearing in this matter was published on July 29,
2016 in the Albuquerque Journal (Exhibits 1 and 2) and the New Mexico Register (Exhibits 3
and 4). On the same day that the above notices were published, notice of hearing was distributed
by email to the list serve of the Air Board (Exhibits 5, 6, and 7), which includes members of the
public who have requested notification of rulemaking actions and other Air Board events. On the
date the petition for regulatory change was filed, June 27, 2016, notice of the petition filing was
distributed to the Air Board list serve (Exhibits 8, 9, and 10).

Please take notice that proof of notice for this hearing has been filed. The above Exhibits,

1 through 10, are attached to this document.

0c:6 WY 929NV 3|
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At the time of filing, the affidavit of publication from the Albuquerque Journal was not

yet available. It will be filed with the Air Board upon receipt.

Respectfully submitted,

AT 1

Andrew Daffern,

Hearing Clerk

Air Quality Program
Environmental Health Department
P.O. Box 1293

One Civic Plaza NW, Room 3023
Albuquerque, New Mexico 87103




CERTIFICATE OF SERVICE

I hereby certify that I have e-mailed a true and correct copy of the foregoing
AFFIDAVIT OF PUBLICATION AND NOTICE OF FILING on this 26™ day of August, 2016,
to the following;:

E-mailed

Felicia Orth

orthfl@yahoo.com

Attorney for Air Quality Control Board

E-mailed
Carol M. Parker, Assistant City Attorney,
Air Quality Program
arker@cabg.gov
Counsel for Respondent

Respectfully submitted,

Andrew Daffern, AQCB Heafing Clerk



Exhibit 1

Exhibit 2

Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6

Exhibit 7

Exhibit 8
Exhibit 9

Exhibit 10

EXHIBIT LIST
Ad proof/order Confirmation for publication of hearing notice in
Albuquerque Journal
Legal notice of hearing, published in online edition of Albuquerque
Journal, July 29, 2016
Invoice for publication of hearing notice in New Mexico Register
Legal notice of hearing, published in New Mexico Register, July 29, 2016
Legal notice of hearing, distributed to Air Board list serve, July 29, 2016
Confirmation of email distribution of hearing notice to Air Board list serve
List of email addresses of recipients of hearing notice sent to Air Board
list serve
Notice of petition filing, sent to Air Board list serve, June 27, 2016
Confirmation of email distribution of petition filing notice

List of email addresses of recipients of petition filing notice
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NLINE EDITI
of the ALBUQUERQUE JOURNAL
Published in the Albuquerque Journal on Friday July 29, 2016

ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD NOTICE OF HEARING
TO CONSIDER ADOPTION OF PROPOSED AMENDMENTS TO 20.11.49 NMAC, EXCESS
EMISSIONS On Wednesday, September 14, 2016, at 5:30 PM, the Albuquerque-Bernalillo County Air
Quality Control Board (Air Board) will hold a public hearing in the Vincent E. Griego Chambers located in
the basement level of the Albuquerque-Bernalillo County Government Center, One Civic Plaza NW,
Albuquerque, NM. The hearing will address a petition for regulatory change from the City of Albuquerque,
Environmental Health Department (EHD), proposing to adopt amendments to 20.11.49 NMAC, Excess
Emissions and request that the U.S. Environmental Protection Agency (EPA) withdraw that regulation in its
entirety from the Albuquerque Bernalillo County portion of the New Mexico State Implementation Plan (SIP)
for air quality. Following the hearing, the Air Board at its regular monthly meeting the same evening is
expected to consider adopting the amendments. The agenda for the regular monthly meeting will be viewable
at least 72 hours in advance of the meeting at http://www.cabq.gov/airquality/ air-quality-control-
board/events/ september-14-2016-air-quality- control-board-meeting. On May 22, 2015, the EPA finalized an
action requiring 36 states to remove SIP provisions on affirmative defenses for excess emissions during
startup, shutdown, and malfunction of a facility. EPA has determined that such affirmative defense provisions,
including those now in effect in Albuquerque and Bemalillo County, are substantially inadequate to meet the
requirements of the federal Clean Air Act. The City of Albuquerque Environmental Health Department, Air
Quality Program, plans to comply with this federal requirement by proposing an amended version of 20.11.49
NMAC, Excess Emissions. The Public Review Draft of the amended 20.11.49 NMAC may be reviewed
during regular business hours at the Environmental Health Department, One Civic Plaza, NW, Suite 3023,
Albuquerque, NM 87102. Copies of the Public Review Draft may be obtained by contacting Andrew Daffern,
Air Quality Control Board Liaison, at (505) 768-2601 or adaffern@cabq.gov. The Public Review Draft and
EHD's petition for regulatory change can also be found on the web site of EHD, Air Quality Program, at:
http://www.cabq.gov/ airquality/air-quality-control-board/ documents/ ehds-petition-to-amend-20-11-49-
nmac-excess-emissions-and-request-its-removal-from-the-state-implementation-plan.pdf. If the Air Board
adopts the amendments, EHD asks that the Air Board authorize a request to EPA to remove the entire
20.11.49 NMAC from the SIP. The hearing on the proposed regulatory change will be conducted in
accordance with NMSA 1978 74-2-6; City of Albuquerque Joint Air Quality Control Board Ordinance, ROA
9-5-1-6, Adoption of Regulations, Notice and Hearing; Bernalillo County Ordinance, Section 30-35,
Adoption of Regulations, Notice and Hearings; and 20.11.82 NMAC, Rulemaking ProceduresAir Quality
Control Board. All interested persons will be given a reasonable opportunity at the hearing to submit relevant
evidence, data, views and arguments, orally or in writing, to introduce exhibits, and to examine witnesses.
Interested persons may present technical or non-technical testimony. Persons wishing to present technical
testimony must file with the hearing clerk a written notice of intent (NOI) to do so by 5:00 p.m. on Tuesday,
August 30, 2016. The contact information for the hearing clerk is: Andrew Daffern, Air Quality Control
Board Liaison, Environmental Health Department, One Civic Plaza, NW, Suite 3023, Albuquerque, New
Mexico 87102. As required by 20.11.82.20 NMAC, the NOI shall: (1) identify the person for whom the
witness(es) will testify; (2) identify each technical witness that the person intends to present and state the
qualifications of the witness, including a description of their education and work background; (3) include a
copy of the direct testimony of each technical witness and state the anticipated duration of the testimony of
that witness; (4) include the text of any recommended modifications to the proposed regulatory change; (5)
list and attach an original and 15 copies of all exhibits anticipated to be offered by that person at the hearing,
including any proposed statement of reasons for adoption of rules; and (6) be served on the petitioner, if the
document is an NOI filed by any person other than the petitioner. An NOI must also follow the filing and
service requirements of 20.11.82.16 NMAC. As provided by 20.11.82.22 NMAC, any member of the general
public may present non-technical testimony at the hearing. No prior notification is required to present non-
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technical testimony. Any member of the public may also offer exhibits in connection with non-technical
testimony, as long as the exhibit is not unduly repetitious of the testimony. A member of the general public
who wishes to submit a non-technical written statement for the record in lieu of oral testimony shall file the
written statement prior to the hearing, or submit it at the hearing. Written statements submitted prior to the
hearing may be directed to the hearing clerk, Andrew Daffern, at the above contact information. NOTICE
FOR PERSON WITH DISABILITIES OR SPECIAL NEEDS: If you have a disability or require special
assistance to participate, including translation/interpretation service, or review of any agendas, minutes, or
other public meeting documents, please contact Andrew Daffern, hearing clerk, by 5:00 p.m. on Tuesday,
August 30, 2016, at (505) 768-2601, or adaffern@cabq.gov. TTY users requiring special assistance may call
the New Mexico Relay at 1-800-659-8331. Journal: July 29, 2016
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Notices of Rulemaking and Proposed Rules

ALBUQUERQUE-
BERNALILLO COUNTY
AIR QUALITY CONTROL
BOARD

Notice of Hearing to Consider
Adoption of Proposed Amendments
t0 20.11.49 NMAC, Excess
Emissions

On Wednesday, September 14,
2016, at 5:30 PM, the Albuquerque-
Bernalillo County Air Quality Control
Board (Air Board) will hold a public
hearing in the Vincent E. Griego
Chambers located in the basement
level of the Albuquerque-Bernalillo
County Government Center, One
Civic Plaza NW, Albuquerque, NM.
The hearing will address a petition
for regulatory change from the City
of Albuquerque, Environmental
Health Department (EHD), proposing
to adopt amendments to 20.11.49
NMAC, Excess Emissions and
request that the U.S. Environmental
Protection Agency (EPA) withdraw
that regulation in its entirety from
the Albuquerque -Bernalillo County
portion of the New Mexico State
Implementation Plan (SIP) for air

quality.

Following the hearing, the Air Board
at its regular monthly meeting the
same evening is expected to consider
adopting the amendments. The agenda
for the regular monthly meeting

will be viewable at least 72 hours

in advance of the meeting at http://
www.cabq.gov/airquality/air-quality-
control-board/events/september-
14-2016-air-quality-control-board-
meeting.

On May 22, 2015, the EPA finalized
an action requiring 36 states to
remove SIP provisions on affirmative
defenses for excess emissions during
startup, shutdown, and malfunction
of a facility. EPA has determined that
such affirmative defense provisions,
including those now in effect in
Albuquerque and Bernalillo County,
are substantially inadequate to meet

the requirements of the federal Clean
Air Act.

The City of Albuquerque
Environmental Health Department,
Air Quality Program, plans to comply
with this federal requirement by
proposing an amended version of
20.11.49 NMAC, Excess Emissions.

The Public Review Draft of the
amended 20.11.49 NMAC may be
reviewed during regular business
hours at the Environmental Health
Department, One Civic Plaza, NW,
Suite 3023, Albuquerque, NM 87102.
Copies of the Public Review Draft
may be obtained by contacting
Andrew Daffern, Air Quality Control
Board Liaison, at (505) 768-2601

or adaffern@cabq.gov. The Public
Review Draft and EHD’s petition for
regulatory change can also be found
on the web site of EHD, Air Quality
Program, at: http://www.cabq.gov/
airquality/air-quality-control-board/
documents/ehds-petition-to-amend-
20-11-49-nmac-excess-emissions-
and-request-its-removal-from-the-
state-implementation-plan.pdf.

If the Air Board adopts the
amendments, EHD asks that the Air
Board authorize a request to EPA to
remove the entire 20.11.49 NMAC
from the SIP.

The hearing on the proposed
regulatory change will be conducted
in accordance with NMSA 1978

§ 74-2-6; City of Albuquerque

Joint Air Quality Control Board
Ordinance, ROA § 9-5-1-6, Adoption
of Regulations, Notice and Hearing;
Bernalillo County Ordinance, Section
30-35, Adoption of Regulations,
Notice and Hearings; and 20.11.82
NMAC, Rulemaking Procedures-Air
Quality Control Board.

All interested persons will be given a
reasonable opportunity at the hearing
to submit relevant evidence, data,
views and arguments, orally or in
writing, to introduce exhibits, and

to examine witnesses. Interested

persons may present technical or non-
technical testimony.

Persons wishing to present technical
testimony must file with the hearing
clerk a written notice of intent (NOI)
to do so by 5:00 p.m. on Tuesday,
August 30, 2016. The contact
information for the hearing clerk is:
Andrew Daffern, Air Quality Control
Board Liaison, Environmental Health
Department, One Civic Plaza, NW,
Suite 3023, Albuquerque, New
Mexico 87102.

As required by 20.11.82.20 NMAC,
the NOI shall:

(1) identify the person for whom the
witness(es) will testify;

(2) identify each technical witness
that the person intends to present and
state the qualifications of the witness,
including a description of their
education and work background;

(3) include a copy of the direct
testimony of each technical witness
and state the anticipated duration of
the testimony of that witness;

(4) include the text of any
recommended modifications to the
proposed regulatory change;

(5) list and attach an original and 15
copies of all exhibits anticipated to be
offered by that person at the hearing,
including any proposed statement of
reasons for adoption of rules; and

(6) be served on the petitioner, if

the document is an NOI filed by any
person other than the petitioner.

An NOI must also follow the
filing and service requirements of
20.11.82.16 NMAC.

As provided by 20.11.82.22 NMAC,
any member of the general public
may present non-technical testimony
at the hearing. No prior notification
is required to present non-technical
testimony. Any member of the public
may also offer exhibits in connection
with non-technical testimony, as long
as the exhibit is not unduly repetitious
of the testimony. A member of the
general public who wishes to submit
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a non-technical written statement for
the record in lieu of oral testimony
shall file the written statement prior
to the hearing, or submit it at the
hearing. Written statements submitted
prior to the hearing may be directed to
the hearing clerk, Andrew Daffern, at
the above contact information.

NOTICE FOR PERSON WITH
DISABILITIES OR SPECIAL
NEEDS: If you have a disability

or require special assistance to
participate, including translation/
interpretation service, or review

of any agendas, minutes, or other
public meeting documents, please
contact Andrew Daffern, hearing
clerk, by 5:00 p.m. on Tuesday,
August 30, 2016, at (505) 768-2601,
or adaffern@cabq.gov. TTY users
requiring special assistance may call
the New Mexico Relay at 1-800-659-
8331.

FINANCE AND
ADMINISTRATION,
DEPARTMENT OF

Notice of Proposed Rule Making

The New Mexico Community
Development Council (Council)
through the Department of Finance
and Administration gives notice that
the Council will conduct a public
hearing at Room 317 of the New
Mexico State Capitol, 411 State
Capitol, Santa Fe, New Mexico on
Wednesday, October 19, 2016, at
10:00 a.m. The purpose of the public
hearing will be to obtain input to the
proposed amendments to 2.110.2
NMAC Small Cities Community
Development Block Grant.

Interested individuals are encouraged
to submit comments during the
Public Comment Period from

August 1, 2016 through August 31,
2016. Interested individuals may
submit written comments to Jolene
Slowen, Bureau Chief, Community
Development Bureau, Local
Government Division, Department of
Finance and Administration, via email
at JoleneM.Slowen@state.nm.us, fax

(505)827-4948, or directed to Ms.
Slowen at Department of Finance and
Administration, Local Government
Division, Bataan Memorial Building
Room 202, Santa Fe, New Mexico
87501.

Copies of the proposed rules may be
accessed on the Department’s website
http://www.nmdfa.state.nm.us/, or
obtained from Ms. Slowen by calling
(505) 827-4974.

Individuals with disabilities who
require this information in an
alternative format or need any form
of auxiliary aid to submit comment
are asked to contact Ms. Slowen as
soon as possible. The Department

of Finance and Administration
requires at least ten (10) days advance
notice to provide requested special
accommodations.

GENERAL SERVICES
DEPARTMENT

Notice of Proposed Rulemaking

The New Mexico General Services
Department, State Purchasing
Division, (“GSD” or “Department™)
hereby gives notice that the
Department will conduct a public
hearing as indicated to obtain input on
the repealing of the current rule and
replacing it with the following rule:

1.4.1.94 NMAC “CHIEF
PROCUREMENT OFFICER
REGISTRATION AND
CERTIFICATION”

The proposed rules have been
published and are also posted for
public view on the State Purchasing
Division website: http://www.
generalservices.state.nm.us/

statepurchasing/. A public hearing
regarding the rules will be held on

Thursday, September 15, 2016 in the
ground floor Bid Room, Montoya
Building, 1100 St. Francis Drive,
Santa Fe, New Mexico 87505. The
time for the hearing on the proposed
rules is 3:30 PM. MST.

Interested individuals may testify at
the public hearing or submit written
comments regarding the proposed
rulemaking relating to 1.4.1.94
NMAC “CHIEF PROCUREMENT
OFFICER REGISTRATION

AND CERTIFICATION?” to Mark
Hayden, State Purchasing Division,
Bureau Chief, New Mexico General
Services Department, Room 2016,
1100 St. Francis Drive, Santa Fe, New
Mexico 87505 or Mark.Hayden@
state.nm.us, 505-827-2331, fax 505-
827-2484. Written comments must
be received no later than 5:00 PM on
September 9, 2016.

The proposed rulemaking actions
specific to the State Purchasing
Division may be accessed on the
Division’s website http:/www.
generalservices.state.nm.us/
statepurchasing/ or obtained from

Mark Hayden (contact information
provided above).

Individuals with disabilities who
require this information in an
alternative format or need any form of
auxiliary aid to attend or participate
in this hearing are asked to contact
Mark Hayden as soon as possible.
The Department requests at least
seven days advanced notice (by
close of business on September 9,
2016) for requests regarding special
accommodations.

PUBLIC REGULATION
COMMISSION

Notice of Proposed Rulemaking
CASE NO. 16-00003-UT

The Public Regulation Commission
(“PRC” or “Commission”) gives
notice of its initiation of a proposed
rulemaking promulgating revisions
to Rule 17.11.23 NMAC concerning
Retail Service Pricing Standards
for Mid-Size Carriers.

Copies of the Order Initiating
Rulemaking containing additional
information, a copy of the proposed
rule (which includes alternative



From: Albuquerque - Bernalilio County Air Quality Control Board

To: Merta, Ed L.
Subject: Notice of Hearing, 20.11.49 NMAC, Excess Emissions
Date: Friday, July 29, 2016 6:43:40 PM

O

NOTICE OF HEARING TO
CONSIDER ADOPTION OF
PROPOSED AMENDMENTS TO
20.11.49 NMAC, EXCESS
EMISSIONS

On Wednesday, September 14, 2016, at 5:30 PM, the
Albuquerque-Bernalillo County Air Quality Control Board (Air
Board) will hold a public hearing in the Vincent E. Griego
Chambers located in the basement level of the Albuquerque-
Bernalillo County Government Center, One Civic Plaza NW,
Albuquerque, NM. The hearing will address a petition for
regulatory change from the City of Albuquerque, Environmental
Health Department (EHD), proposing to adopt amendments to
20.11.49 NMAC, Excess Emissions and request that the U.S.
Environmental Protection Agency (EPA) withdraw that
regulation in its entirety from the Albuquerque - Bernalillo
County portion of the New Mexico State Implementation Plan
(SIP) for air quality.

Following the hearing, the Air Board at its regular monthly
meeting the same evening is expected to consider adopting the
amendments. The agenda for the regular monthly meeting will
be viewable at least 72 hours in advance of the meeting at
http://www.cabq.gov/airquality/air-quality-control-
board/events/september-14-2016-air-quality-control-board-
meeting.

On May 22, 2015, the EPA finalized an action requiring 36
states to remove SIP provisions on affirmative defenses for
excess emissions during startup, shutdown, and malfunction of a
facility. EPA has determined that such affirmative defense
provisions, including those now in effect in Albuquerque and
Bernalillo County, are substantially inadequate to meet the
requirements of the federal Clean Air Act.

The City of Albuquerque Environmental Health Department,
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Air Quality Program, plans to comply with this federal
requirement by proposing an amended version of 20.11.49
NMAC, Excess Emissions.

The Public Review Draft of the amended 20.11.49 NMAC may
be reviewed during regular business hours at the Environmental
Health Department, One Civic Plaza, NW, Suite 3023,
Albuquerque, NM 87102. Copies of the Public Review Draft
may be obtained by contacting Andrew Daffern, Air Quality
Control Board Liaison, at (505) 768-2601 or
adaffern@cabq.gov. The Public Review Draft and EHD's
petition for regulatory change can also be found on the web site
of EHD, Air Quality Program, at:

hit-/ ] airquality/air-quality- I

ol on-plan odf

If the Air Board adopts the amendments, EHD asks that the Air
Board authorize a request to EPA to remove the entire 20.11.49
NMAC from the SIP.

The hearing on the proposed regulatory change will be
conducted in accordance with NMSA 1978 § 74-2-6; City of
Albuquerque Joint Air Quality Control Board Ordinance, ROA
§ 9-5-1-6, Adoption of Regulations, Notice and Hearing;
Bernalillo County Ordinance, Section 30-35, Adoption of
Regulations, Notice and Hearings; and 20.11.82 NMAC,
Rulemaking Procedures-Air Quality Control Board.

All interested persons will be given a reasonable opportunity at
the hearing to submit relevant evidence, data, views and
arguments, orally or in writing, to introduce exhibits, and to
examine witnesses. Interested persons may present technical or
non-technical testimony.

Persons wishing to present technical testimony must file with
the hearing clerk a written notice of intent (NOI) to do so by
5:00 p.m. on Tuesday, August 30, 2016. The contact
information for the hearing clerk is: Andrew Daffern, Air
Quality Control Board Liaison, Environmental Health
Department, One Civic Plaza, NW, Suite 3023, Albuquerque,
New Mexico 87102.

As required by 20.11.82.20 NMAC, the NOI shall:

(1) identify the person for whom the witness(es) will testify;
(2) identify each technical witness that the person intends to
present and state the qualifications of the witness, including a
description of their education and work background;

(3) include a copy of the direct testimony of each technical



witness and state the anticipated duration of the testimony of
that witness;

(4) include the text of any recommended modifications to the
proposed regulatory change;

(5) list and attach an original and 15 copies of all exhibits
anticipated to be offered by that person at the hearing, including
any proposed statement of reasons for adoption of rules; and

(6) be served on the petitioner, if the document is an NOI filed
by any person other than the petitioner.

An NOI must also follow the filing and service requirements of
20.11.82.16 NMAC.

As provided by 20.11.82.22 NMAC, any member of the general
public may present non-technical testimony at the hearing. No
prior notification is required to present non-technical testimony.
Any member of the public may also offer exhibits in connection
with non-technical testimony, as long as the exhibit is not
unduly repetitious of the testimony. A member of the general
public who wishes to submit a non-technical written statement
for the record in lieu of oral testimony shall file the written
statement prior to the hearing, or submit it at the hearing.
Written statements submitted prior to the hearing may be
directed to the hearing clerk, Andrew Daffern, at the above
contact information.

NOTICE FOR PERSON WITH DISABILITIES OR SPECIAL
NEEDS: If you have a disability or require special assistance to
participate, including translation/interpretation service, or
review of any agendas, minutes, or other public meeting
documents, please contact Andrew Daffern, hearing clerk, by
5:00 p.m. on Tuesday, August 30, 2016, at (505) 768-2601, or
adaffern@cabq.gov. TTY users requiring special assistance may
call the New Mexico Relay at 1-800-659-8331.

City of Albuguergue, One Civic Plaza NW, Albuquerque, NM 87102
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E baul.silvkerman@gkeltmore.com
% pchandler@bernco gov
penland. catherlne@epa gov
pgrlce6622@aol.com
phalajlan@modrall com V
planner@co valencla nm.us
ponenwr@nm net
ppucketl@cabq gov V
pwade@classonetech com

ray matthew@state nm.us

rcudney@swcp.com
rdelapp@pnm com
rdouceﬂe@bernco gov

regtext@netscan com

rennie. sandra@epa gov
N;eyerm&;;&;abq gov ‘
rgarduno@cabq gov a
rgedrlm@msn com |

rita. ;;;és@state nm.us
rjcromnnm@comcast net
rmcclannahan@abqjournal.com
robby@swop.net ’

robrootie@yahoo.com

| rogerp@bernco.gov
rogerp@mercury;bernco.gov
romero.rosemary@gmail.com
fpolisar@cabq.gov

; nmhc@swcp.com
rwilliams@classonetech.com

sfinch@shomaker.com

* sfish@mercury.bernco.gov

mmlanan/Ab v A
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Uldss, oleve

Shar, Alan

- Spruiell, Stanley

. Ross, Stephanie
‘ Lucero, Steven

Mustafa, Sufi

i
i

|
' Scharmen, Thomas

: Menicucci, Tom

| Keiser, Butch
i
i

| Young, Carl

: Horn, Claudette

 Johnson, Todd
Ehlers, Susanna

Herrera, Dolores

' Cuevas, Andria
Medina, Dayana
Rein-Borunda, Cheryl
Walser, John
Sanchez, Ken
Garduno, Rey

Cook, Michael

Constant Contact

: SgiassLeInu.gov
shar.alan@epamail.epa.gov
shgutierre@bernoo.gov
simon@alibi.com

slacy@doeal.gov
spruiell.stanley@epamail.epa.gov
sricdon@earthlink.net
sriopaul@eanhlfnk.net
stephanie.ross@thomson‘reuters.com
stevenluoero@ca/bq.gov
sufi.mustafa@state. nfn.us
swarﬁeld@cabq gov
swngalkldo@yahoo com '
tagarcua@cabq gov k

thomas. scharmen@state nm.us o
tluoero@bernco gov k

tlucero@mercury bernco gov
tmemcucol@cabq gov
‘todll@mckennalong com a
tomasnta@swop net
toomuchdust@swcp com
trallsmgmt@aol com
wacorrals@msn com M
wm@ﬁo;foli com -
west. regtxt@thomson com
wkelser@cabq gov
‘yasmeen@mrgcd corﬁ
young oarl@epamall epa gov
mjreadey@aerlsanalytlcs com
claudette horn@pnmresources.com

todd johnson@mvdnow com

sehlers@fs fed.us

dherrera@bernco.gov
andria.cuevas.1@us.af.mil
: medina.dayana@epamail.epa.gov
5 crein-borunda@cabq.gov
walser.john@epamail.epa.gov
kensanchez@cabq.gov
~ reygarduno@cabq.gov

mcook@cabq.gov

hitps ://ui.constantcontact.com/rnavmap/distui/contacts/email#r eports/852105ce- 23¢ 1-48f6-aa28-8c4fb11ead1c/sent
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Jones, Trudy

O'Brien, Wendy

- Berry, Richard
_ Gilman, Connie
' Avery, Penny

' Berge, Jonas
Robbins, Tessia
' Delapp, Robin

: Jones, Elizabeth

Kistin, Naomi

Cauthen, Bruce

f Thomas, Sara
Cudney-Black, Jane
: Mohr, Ashley

‘ Hershberger, Vern

Wiley, Adina

- Pena-Kues, Georgianna

Hall, Brad

Domenici, Pete

Dolan, Diane

Constant Contact
. trudyjones@cabq.gov

: wobrien@bernco.gov
beedistrict1 @bernco.gov

i ddady@bernco.gov
kbrown@bernco.gov

| mayorberry@cabq.gov
csgiliman@bernco.gov

- rpavery@sandia.gov
jonas.berge@hdrivnc.com
aerenstein@trinﬂymnsukants.com
tessié;}bbbias@hdﬁnc.com '
! robin.delapp@pnmresources.com
ejoneé@cab‘q:gov |
Imknudsen@bernco gov
nklstanO@comcast net ‘
heather. seus@hazanr com
asalz@cab'q“gov
sdevel@sandla gov

bruce. cauthen@wnr com ’
dukecityredlmlx@aol com ’
tsstlrrup@att n;t B
mdaley@coreslab com
swelner@lrn org

tamlb@nmla com
sgunther@adventsolar com

&swanson@ensemce com

&
i

jcudney@cloversolutlons us

mohr ashley@epamall epa gov

. vhershberger@tnmtyconsultants.com

jiiennings2000@yahoo.com

. wiley.adina@epa.gov

cardguardnow-contact@yahoo.com

{ brad@bhallfirm.com

: pdomenici@domenicilaw.com
dave@radfreenm.org

: ddolan@cabq.gov

- jcmassey@bernco.gov

. mercelle.vanreenen@hazair.com

¢ cityclerk@cabg.gov

sara. thomas@tempurproductlon com
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Carrasco, Andy
Airhart, Jarrett
Malry, Lenton
Benavidez, Javier
Stover, Debbie

‘ Mickelson, Roger

Williams, Mark

: Parker, Carol

Daffern, Andrew

Pitre, Randy

Kearny, Adelia

’ Atler, Tim

3 Atler, Tim

Salazar, Frank

x Reynosa, Juan

‘ Roberts Mary Ann
Gray, Andrew
McGonagll Ruth
Gradi, Arthur
Bazan, Alex

J Jantz, Eric

' Falconi-Sachs, Maia

Merta, Ed

Schroder, George

‘ Textor, Marise

v Easterwood, Reed
Orth, Felicia

: Cross-Guillen, Matt
- Williams, Ed
Lujan, George

. Toledo, Pat

: Cordova, Lucille

West, Patrick
Ames, Eric
Hale, John

- Nieto, Margaret
LeDoux, Erica

Peck, Jim

Constant Contact

: seapodaca@cabq.gov

phillycarrasco@hotmail.com
jarrettairhart@gmail.com
E Imalry@q com
! jawerbenawdez@gmall com
dstover@downtownabq com
Ihvharoger@aol.com
: wmckibben@tresolutions.com
i roark.williams@pnmresouroes.com
cparker@cabq.gov
| adaffern@cabq.gov
pitruo‘.randy‘@epa.gov
akearny@nmla com
tja@sutlnf rm.com
tja@atlerﬁrm com ‘
f&s@sutlnﬁrm com ’
juan@swop net
gasman6940@w com
AGray@qulkrete com
RMcGonagll@gmall com
anagradl@gmanl com
alexandria. bazan@mall house gov
ejantz@nmelc org
mfs@statesnde com o
emena@cabq gov

marise. textor@wnr com

REasterwood@domenlcllaw com

| onhf@yahoo com
mattcg@bcplacemaﬂers com

H edwﬂlnams@kunm.org

, gviujan@gmail.com

pinkopatrick@gmail.com

jadeco505@gmail.com

vw1913@centurylink.net

. ericames17@gmail.com

_ john.hale@pnmresources.com
mhnietoshogry@gmail.com

! ledoux.erica@epa.gov

| jpeck@geminirosemont.com

hitps://ui.constantcontact.com/rnavmap/distui/contacts/email#reports/852105ce- 23¢ 1-48f6-aa28-8c4fb11ead1c/sent

gschroeder@mercury bernco gov
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Burton, Mark mark@abqgsana.org

: Frank, Stephanie sf@stateside.com
Mostoller, Lynn lem@sutinfirm.com
Morales, DiAnn cdm@sutinfirm.com

: Martinez, Patricia menudochuy@gq.com
Miano, Michelle mtmiano@gmail.com

‘ Voccio, Dick ‘ nmvmp@comcast.net
Rael, Marcus ! marcus@roblesrael.com

White, Robert robert@roblesrael.com

: Wayland, Pauline ; pauline@f.()blesrael.com

: Otero, Alexandria : a‘lkéx@vr;iales’rael.t‘:t’)m‘

: Janoe, Scott & Vécoﬂv.janoe@l‘)’a’kerboﬂs.com

Show 500 rows per page

https://ui.constantcontact.com/rnavmap/distui/contacts/email#reports/852105ce-23c 1-48f6-aa28-8c4fb11eadic/sent
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Tutorials and Guides
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Contact Support

Custom Services

Share with Customer Support

Products

Email Marketing

Online Survey
EventSpot

Social Media Marketing

Refer a friend
Receive a credit

Constant Contact

Leaming Resources

Training

Constant Contact Community
Hints and Tips

Local Seminars

Best Practices Blog

Live & Recorded Webinars
Tools Billing
Contacts My Account
Library Pricing Chart
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Feedback
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From: City of Albuguerque-Air Quality Program

To: Merta, Ed L.
Subject: Petition for Regulatory Change, 20.11.49 NMAC, Excess Emissions
Date: Monday, June 27, 2016 3:10:40 PM

B

Petition to amend 20.11.49 NMAC,
Excess Emissions, and request its

removal from the State
Implementation Plan

Dear Stakeholder:

The City of Albuquerque Environmental Health
Department filed the above petition on June 27, 2016.

A copy of the petition with the public review draft of the
proposed amended regulation is available for download

athnp_sﬂmm&awmualﬂm@mﬂgmm

The Environmental Health Department will request that
the petition be an item on the agenda at the scheduled
meeting of the Albuquerque - Bernalillo County Air Quality
Control Board on July 13, 2016.

Written comments regarding the proposed regulatory
change may be submitted to:

Ed Merta

Air Quality Regulation Development Coordinator
City of Albuquerque

Environmental Health Department

Air Quality Program

PO Box 1293

Albuquerque, NM 87103

Phone: (505) 768-2660

Fax: (505) 768-2617

emerta@cabqg.gov

Exhibit 8




City of Albuquerque, One Civic Plaza NW, Albuquerque, NM 87102

n H ™
Eorward email | Update Profile | About our service provider
Sent by emerta@cabgq.gov in collaboration with

Constant Contact

|
i

;
| ]
|

Try it free today



8/25/2016 Constant Contact : Emails : Details

My Account | Pricing | Community | Apps | Services | Help | Log Out

Home Email Social Campaigns EventSpot Survey Library My Settings
~ConaTts
My Emails | Create @ Reports | Automation | Archive
My Emails > Petition for ... | Actions v
Rename Resend Options

STATUS SENT

Increase your open rate with an
Ad on Facebook

Expand your reach and get in front of up Next Steps
to 25,000 new local customers using our
tool for Facebook advertising

Email Stats C & Printable
Report
0 Forwards

. 0 Spam Reports
Opened Sent Clicks
(26.2%) (35.3%)

0 Unsubscribes
144 Did Not Open

51 320 18 -

Email Settings

Subject: Petition for Regulatory Change, 20.11.49
NMAC, Excess Emissions

Preheader Text:

From Name: City of Albuguerque-Air Quality Program

Template
UsedNewsletters - From Email Address: emerta@cabgq.gov
Contemporary

Reply-to Email emerta@cabq.gov
Address:

Send To Lists: [ AQCB Meeting Announce ]

[T’art 49 - petition }

Exhibit 9 |
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8/25/2016 Constant Contact : Emails : Details
SOCIAL SHARING

Share this campaign on social media
Extend the reach of your campaign by sharing it across all of your social networ

Schedule Posts

Email Run History See All Email
Reports
Sending Type Sent Run Date Status
Original Send 320 6/27/2016 3:10 PM MDT © Successfully Sent
Click-through Stats
Email Link Unique Click-throughs Click-through Distribution

https.//www.cabq.gov/airquality/air-

quality-c

ontrol-board/documents/ehds-

petition-to-amend

-20-11-49-nmac-excess-emissions- 18 100.0%
and-request-i

ts-removal-from-the-state-

implementation-plan

pdf
Total Click-throughs 18 100%
Product Support Learning Resources
Frequently Asked Questions Training
Tutorials and Guides Constant Contact Community
Support Blog Hints and Tips
Contact Support Local Seminars
Custom Services Best Practices Blog
Share with Customer Support Live & Recorded Webinars
Products Tools Billing
Email Marketing Contacts My Account
Online Survey Library Pricing Chart
EventSpot My Settings

Social Media Marketing

Refer a friend Terms and Conditions | Privacy Statement | Ant-Spam Policy
Receive a credit Copyright © 1999-2016 Constant Contact, Inc. Al Rights Reserved

https/Aui.constantcontact.com/rnavmap/emctiemailiview ?flow=view&camefrom=view&agent.uid= 1125129950086
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Constant Contact

My Account | Pricing | Community | Apps | Services | Help | Log Out

Home Email

Social Campaigns

EventSpot Survey Library

MyEmails | Create

Reports > Petition for Regulatory Change, 20.11.49 NMAC

320 Sent Emails

Name
Nevarez, Danny
Gates, Dan
Macias, Fabian
Reyes, Angela
Albrecht, Christopher
Lehner, Catalina
Huff, Denise
Reyes, Damon
Salisbury, Dwayne
Tavarez, Isreal

Wentworth, Karen

McCraw, Pat

Baca, Steven

Grace, Gus

Sharpe, Arthur

My Settings

“ContaTts

Reports i Automation : Archive

61% Delivery rate

dnevarez@cabq.gov

. dgates@cabq.gov
fmacias@cabq.gov

" areyes@cabq.gov
calbrecht@cabq.gov

: déhﬁer@cabq.gov

j dhufi@cabq.gov

; dreyes@cabq.gov
dsalisbury@cabq.gov
itavarez@cabq.gov
kwenté@unm.edu
kyle@rtoads.com
ml&ufndn@sandia.gov
nucanm@nucanm.org
: patmccraw@aol.com
shellout@earthlink.net
: ssbaca@computer.org

stevem@bernco.gov

tobenauf@cabq.gov
abgmetals@yahoo.com

acgeng@aol.com

} adevoe@bhfs.com

adgallegos@bernco.gov

- albwalt@yahoo.com

aldaz@aps.edu
andrew.d.moen@intel.com
artsharpe@wildblue.net
asteed@cabg.gov
bagallegos@cabq.gov

belljd@vmcmail.com

Hm#M.wnmmonnkmvmddsulwWandmw&MM95-4bﬂ-8421-62ZC30099ﬁlse'l

fFeedback

Exhibit 10
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Grantham, Bill

Grantham, Bill

Musick, Brad

Degani, Brian

Winter, Brad

Blewett, Chris

Morelli, Claude

Luna, Christopher

Souder, Diane
Upson, Dona

McKay, Dan

Nason, Delena
O'Malley, Debbie
Upson, Dona
Donaldson, Guy
Ray, Doug
Duran, David
Dario Rocha

Umshler, Sue

Adams, Ed

Constant Contact

bill.grantham@state.nm.us
wggrantham@gmail.com
bjones@cabq.gov

bortega@cabq.gov

brad.musick@state.nm.us

brian.degani@state.nm.us

broehm@wagnerequipment.com

; bwinter@cabq.gov

bxaragon@cabq.gov

. caaragon@cabq.gov

. cabeyta@zianet.com

: carl.nord@etest.com

 chlewett@mrcog-nm.gov

cholloway@doeal.gov

| clakins@domenicilaw.com

| claude.morelli@transnuevo.com

cluna@cabq.gov

, comfam5@yahoo.com

crh11@swep.com

: davem@bemco.gov

ddailey@cabq.gov

decorahamiel@aol.com

- dennisr@agc-nm.org

: dharris@cabgq.gov

- diane_souder@nps.gov

djupson@aol.com

. dmckay@abqjournal.com

i dmiera@bernco.gov

j dnason@cabq.gov

domaliey@cabgq.gov

\\ dona.upson@med.va.gov

" donaldson.guy@epamail.epa.gov

dray@cabg.gov

drduran@cabq.gov

- drocha@cabq.gov

dsumshier@woridnet.att.net
du_mond@juno.com
eadams@cabq.gov
emckinley@mercury.bemco.gov

eskarp@comcast.net

hitps//ui.constantcontact. com/rnavmap/distui/contacts/emailifreports/5abb6cdd- 3195-4bf3-8421-622c 3cc 99Mfe/sent
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Henderson, Gary

Dennis, Glen

Anderson, Heidi

Benton, Isaac

Cames, Jackie

Castillo, John

Dann, Jennifer

Deichmann, Jens

Lewis, Johnny

Liberatore, John

Madera, Jose

Pike, John

Stonesifer, Jeff

Dominguez, Julio

Singleton, Kerwin
Curran, Kelsey
Curran, Kelsey
Lienemann, Ken
KOB News
Richards, Kitty
Suozzi, Kristine

Ziegler. Ken

Constant Contact

flucero@cabq.gov
ftuccillo@msn.com

' gary.henderson@erm.com
gdennis@cabq.gov
gemroller@swcp.com

‘ hdoldew@sandia.gov
heidi.s.anderson@saic.com

- hoofprintspublication@hotmail.com

 hghfarm@comcast.net
ibenton@cabq.gov

| jackie.cames@kirtland.af.mil

jbrennan@abgjournal.com

jeastillo@cabq.gov

; jdimasab@yahoo.com

‘ jebrink@comcast.net

jennifer.dann@kirtland.af.mil

| jens.deichmann@gmail.com

jgould@doeal.gov

jkubica@cabq.gov

( jlewls@cyberrhéﬁ.oom

f ilkiberato’re@cab‘q.gov

Jlovato@amafca.org

; jmadera@gcc.com

john.pike@kirtland.af.mil

Jorewitté @comcast.net

Jps31 70@corhcast.net

irchavez@abcwua.org

. jstonesifer@cabq.gov

' julio_dominguezi@yahoo.com
jwiengr@aol.com
karenflash@aol.com
kelowey@state.nm.us

: kerwin.singleton@state.nm.us
kifcurr@sandia.gov
ki_forde@yahoo.com
klienemann@cabq.gov
kobnews@swcp.com
krichards@bernco.gov
kristine.suozzi@state.nm.us

krziealer@caba.aov

hitps-//ui.constantcontact. com/rnavm ap/distui/contacts/email#reports/5aSb6cdd- 3195-4bf3-8421-622c3cc99ffe/sent
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Lucero, Lora

Rose, Lou

Sims, Larry

Tollefson, Loretta

Anderson, Lynne

Fiedler, Marcelle

Van Reenen, Marcelle
Cubbage, Mark
Rudd, Mark

Painter, Marla

Painter, Marla

Uhl, Mary

Campen, Matt

Dear, Mark
Clark, Melissa

Leonard, Mary Lou

Menache, Margaret

Mintumn, Mike

Sanchez, Mark

Martin

Qtahlatnn Matt

Constant Contact

Tt e

kumba01@earthlink.net
lgurule3@comcast.net
loralucero@aol.com

lotero61@msn.com

. Ipacias@ydinm.org

Irose@montand.com

- Irsims@cabq.gov

" Isonntag@cabgq.gov

‘ khomas@geraldmartin.com

! ltollefson@mrcog-nm.gov

! lynne@naiopnm.org

maledo@cabq.gov

: mffiedler@tecoenergy.com

- marcelle.vanreenen@hazair.com

: mark.cubbage@americangypsum.com

; mark@markrudd.com

marladesk@gmail.com

marlagayle@aol.com

martha.garcia.ctr@kirtland.af. mil

mary.uhi@state.nm.us

| matthewc@bemco.gov

mayor@cabq.gov

mcampen@irrl.org

% mcarstens@deltapower.com

- mdavis@abgjournal.com

mdear@cabq.gov

 melissa.clark.8@ue.af.mil

mieonard@cabq.gov

' mitorrez@cabq.gov

mmenache@salud.unm.edu

: mminturn2@comcast.net

- moisessanchez@terra.cl

mpenvironmental@msn.com

mpf@stateside.com

- mschiuep@aliiantenv.com

msalazar@bernco.gov
msalazar@mercury.bernco.gov
msanchez@cabqg.gov

msbianca@sneej.org

Feedback

metahlatnnrabhn nnv
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New Mexico PIRG

Burt, Paul
Layer, Paul

Silverman, Paul

Penland, Catherine

Grice, Patty

Puckett, Paul
Wade, Paul

Matthew, Ray

Rennie, Sandra

Eyerman, Regan

Bates, Rita

Polisar, Roger

New Mexico Horse Council

Fish, Sandy

Nlann C8ncin

Constant Contact

IS g vy g v
nmcga@nmagriculture.org
nmpirg@pirg.org
nnorem@pnm.com
nnoren@pnm.com
orlando_r@msn.com

oziewinter@yahoo.com

‘ paul.burt@krge.com

. paul.layer@frenchmortuary.com
paul.siverman@geltmore.com

pchandler@bernco.gov

: penland.catherine@epa.gov

pgrice6622@aol.com

. phalajian@modrall.com

blanner@co.valenda.nm.us

; poienvir@nm.net

ppuckett@cabq.gov

: bwade@dassonetech.com

ray.méﬁhew@state.nm.ﬁs

recudney@swcp.com

rdelapp@bnm.com

rdoucette@bemco.gov

régtext@nétwan.com

rennie.sandra@epa.gov

reyerman@cabq.gov

rgarduno@ﬁbq.gov

rgedrlm@msn.eom

rita.bates@state.nm.us

; ricroninnm@comcast.net

mcclannahan@abgjournal.com

robby@swop.net

' robrootie@yahoo.com

‘ rogerp@bernco.gov

. rogerp@mercury.bernco.gov

romero.rosemary@gmail.com
rpolisar@cabq.gov
nmhc@swep.com
rwilliams@classonetech.com
sfinch@shomaker.com

sfish@mercury.bemco.gov

Feediack
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L1ass, oleve

Shar, Alan

Spruiell, Stanley

Ross, Stephanie
Lucero, Steven

Mustafa, Sufi

Scharmen, Thomas

Menicucci, Tom

Keiser, Butch

Young, Carl

Homn, Claudette
Johnson, Todd
Ehlers, Susanna
Herrera, Dolores
Cuevas, Andria

Medina, Dayana

Rein-Borunda, Cheryl

Walser, John
Sanchez, Ken
Garduno, Rey

Cook, Michael

Constant Contact
SYIASSERUBITIU.YUV

shar.alan@epamail.epa.gov
shgutierre@bemco.gov
simon@alibi.com

slacy@doeal.gov

- spruiell.stanley@epamail.epa.gov

" sricdon@earthlink.net

sricpaul@earthlink.net

stephanie.ross@thomsonreuters.com

: steveniucero@cabq.gov

f sufi.mustafa@state.nm.us

- swarfield@cabq.gov

| swngaikido@yahoo.com

3

; tagarcia@cabq.gov

{ thomas.scharmen@state.nm.us

i

! ucero@bemnco.gov

| ucero@mercury.bernco.gov

tmenicucci@cabq.gov

i: todil@mckennalong.com

? tomasita@swop.net

toomuchdust@swcp.com

| trailsmgmt@aol.com

' wacorrals@msn.com

. wes@modrall.com

: west.regbt@thomson.com

wkeiser@cabq.gov

: yasmeen@mrgcd.com
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ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

62 9NV 91

W TVLNIHROUIANS
KLV 3R K303

IN THE MATTER OF PETITION TO AMEND
20.11.49 NMAC - EXCESS EMISSIONS

) WY

AQCB Petition No.201

3¢

Environmental Health Department,
City of Albuquerque, Petitioner

ENVIRONMENTAL HEALTH DEPARTMENT'S
NOTICE OF INTENT TO PRESENT TECHNICAL TESTIMONY

The City of Albuquerque's Environmental Health Department (EHD), pursuant to

20.11.82.20 NMAC, submits this Notice of Intent to Present Technical Testimony in support of

its petition to amend 20.11.49 NMAC - Excess Emissions.

1. Person for Whom Witnesses Will Testify
Witnesses will testify for EHD.
2.

N 1 Qualif { Technical Wi

Mr. Dario Rocha and Mr. Damon Reyes will testify. Mr. Rocha’s testimony is attached as
Exhibit 1 and his resume is attached as Exhibit 2. Mr. Reyes’ testimony is attached as Exhibit 3
and his resume is attached as Exhibit 4. The qualifications of Mr. Rocha and Mr. Reyes are
summarized below.

Dario Rocha manages the Control Strategies Division of the Air Quality Program, and in
this capacity, serves as Secretary to the Air Board, oversees coordination between the Air Board
and EHD, manages regulatory development, including revisions to the State Implementation

Plan, manages the Small Business Assistance Program, and serves as Air Quality Adviser for

transportation planning to the Mid-Region Council of Governments. Prior to assuming his

current position, Mr. Rocha served as Environmental Health Supervisor for EHD’s Vehicle
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Pollution Management Division, where he was responsible for quality assurance audits of
emission testing facilities and inspectors, oversaw EHD staff conducting vehicle inspections,
managed the enforcement program and supervised the collection and processing of emissions
inventories for stationary and mobile sources from 2013 to 2015. From 2000 to 2013, Mr. Rocha
worked for EHD’s Air Quality Program as a permitting engineer. He began his EHD career as
an Environmental Health Specialist in 2000, was promoted to an Environmental Health Scientist
in 2003 and was promoted to an Environmental Health Supervisor in 2005, supervising and
directing staff in the Permitting and Technical Analysis Section, until he moved to EHD's
Vehicle Pollution Management Division in 2013. Before joining EHD’s Air Quality Program in
2000, Mr. Rocha was a permit engineer for the New Mexico Environment Department's Air
Quality Bureau from 1997 to 2000. He earned his B.S. in Mechanical Engineering from New
Mexico State University.

Damon Reyes is the Environmental Health Manager, Enforcement and Compliance
Division, Air Quality Program, Environmental Health Department, City of Albuquerque, New
Mexico. His main responsibilities include: overseeing enforcement and compliance actions and
bringing them to resolution; reviewing inspection reports that have designated a source as out of
compliance, to determine whether an enforcement action can or should be pursued; and drafting
penalty calculations and notices of violation. Mr. Reyes is trained in an extensive array of
manufacturing and industrial technologies and related air pollution control approaches, including
optical gas imaging thermography, visible opacity reading, the Hazardous Waste Operations and
Emergency Response Standard (HAZWOPER), stationary reciprocating engines, hot mix asphalt
facilities, industrial boilers, and GRI-GLYCalc software. Mr. Reyes has worked for the City’s

Environmental Health Department for eleven years. He was previously employed by the Air
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Quality Bureau, New Mexico Environment Department (2002 to 2005); Pueblo Office of

Environmental Protection, All Indian Pueblo Council (2000 to 2002); Philips Semiconductor

(1998 to 2000). He earned his B.S. in Environmental Science from the College of Santa Fe in

May 2001.

. T | Estimated Duration of Testi

Oral presentation of the combined testimony of Mr. Rocha and Mr. Reyes, Exhibits 1 and

3, is expected to require approximately 45 minutes.

EHD does not recommend any modifications to the proposed regulatory change.

EHD intends to introduce the following exhibits in support of the Petition.

Number

1

Title

Testimony of Dario W. Rocha

Resume of Dario W. Rocha
Testimony of Damon Reyes
Resume of Damon Reyes

Comment letter from Mark Burton, Singing Arrow
Neighborhood Association, February 11, 2016

Letter from Ed Merta, Air Quality Regulation Development
Coordinator, EHD, to Mark Burton, responding to
comment, June 27, 2016

Comment letter from Marcus J. Rael, Jr., Robles, Rael,
Anaya, on behalf of Western Refining Pipeline LLC et al.,
re: comments on pre-petition draft of EHD proposed Rule
(March 2, 2016)

Letter from Ed Merta, Air Quality Regulation Development
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10

11

12

13

Coordinator, EHD, to Marcus J. Rael, Jr., responding to
Western Refining comments (June 27, 2016)

Email from Alan Shar, Environmental Engineer, P.E., Air
Planning Section, EPA Region 6, to Ed Merta, EHD, re:
EPA preliminary comments on pre-petition draft of EHD
proposed rule (April 14, 2016).

Letter from Ed Merta, Air Quality Regulation Development
Coordinator, EHD, to Alan Shar, Environmental Engineer,
P.E., Air Planning Section, EPA Region 6, responding to
EPA preliminary comments (June 3, 2016)

Letter from Guy Donaldson, Chief, Air Planning Section,
EPA Region 6, to Ed Merta, EHD, re: further EPA
comments on EHD proposed rule (July 7, 2016)

Analysis to satisfy requirements of Clean Air Act Section
110(1)

Proposed Statement of Reasons

EHD'S NOTICE OF INTENT TO PRESENT TECHNICAL TESTIMONY PAGE 4



6. Reservation of Rights

This Notice of Intent to Present Technical Testimony is based on EHD’s Petition to
Amend 20.11.49 NMAC - Excess Emissions, filed on June 27, 2016. If any other Notices of
Intent are filed, EHD reserves the right to call any person identified in such other Notices of
Intent, as well as any other person not already identified but who is necessary to present rebuttal
testimony or to offer a rebuttal exhibit.

Respectfully submitted,

CITY OF ALBUQUERQUE

SJor Ciito] M \Pariy .Wyw

Albuquerque, New Mexico 87103
Telephone: (505) 768-4500
Facsimile: (505) 768-4525

cparker@cabg.gov
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CERTIFICATE OF SERVICE

[ certify that an original and fifteen copies of this Notice of Intent to Present Technical
Testimony were served on August A9 , 2016 as follows:

By hand-delivery to:
Andrew Daffern, Hearing Clerk
Albuquerque-Bernalillo County Air Quality Control Board
One Civic Plaza, NW, Room 3023
Albuquerque, New Mexico 87103

And a single copy by electronic mail to:

elicia Orth, Hearing Officer and Counsel for the Air Board, orthf@yahoo.com.

ttorney
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ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

IN THE MATTER OF
THE PETITION TO AMEND
20.11.49 NMAC - EXCESS EMISSIONS

Environmental Health Department,
City of Albuquerque, Petitioner AQCB Petition No0.2016-3

TECHNICAL TESTIMONY
OF DARIO ROCHA

My name is Dario Rocha and I am the Control Strategies Manager for the City of
Albuquerque Environmental Health Department (“EHD”). My qualifications to present this
technical testimony are provided in my resume, attached to the Notice of Intent as Exhibit 2.

I am testifying in support of EHD’s petition filed June 27, 2016 (“Petition”) before the
Albuquerque ~ Bernalillo County Air Quality Control Board (“Air Board™). The Petition
requested amendments of 20.11.49 NMAC — Excess Emissions (the “Regulation™) and removal
of the Regulation from the State Implementation Plan (*SIP").

This rulemaking involves several unfamiliar terms so I will begin with basic explanations
of those terms. EHD’s Petition proposes to remove “affirmative defenses” for “excess
emissions” from the provisions of the Regulation. It also proposes to remove the Regulation
from the EPA-approved SIP, as required by a directive from the U.S. Environmental Protection
Agency (“EPA™) known as a “SIP Call.”

An “excess emission,” in this context, means any emission of one or more air pollutants
from a stationary source that violates either an emission limit in a regulation or a permit

condition. A stationary source is any building, structure, facility or installation, or certain
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groupings of buildings, structures, facilities, or installations, which are either permanent or
temporary, excluding a private residence, that emits or may emit any regulated air pollutant.

An affirmative defense in the context of the Regulation is an assertion by the owner or
operator of a stationary source [“Permittee”] that an excess emission couldn’t reasonably have
been prevented and thus that a penalty should not be assessed for it.

A “SIP Call” by EPA, such as the one issued for 20.11.49 NMAC, is an EPA
determination that a state or local SIP regulation is substantially inadequate to comply with the
federal Clean Air Act and must be changed. In the SIP Call that concerns us here, EPA has
determined that the affirmative defenses in 20.11.49 NMAC violate the Clean Air Act and must
be removed from the SIP. “Affirmative defenses,” “excess emissions” and “SIP Call” are key
terms that are important to understanding the issues presented in amending the Regulation.

The remainder of my testimony will discuss three subjects: (1) why EPA issued the SIP
call; (2) how EHD's Petition requesting amendments to 20.11.49 NMAC (“EHD’s Proposed
Rule”) meets the SIP Call’s requirements; and finally, (3) how the procedural requirements to
amend the Regulation have been met.

I. EPA’S SIP CALL IDENTIFIES SPECIFIC PROVISIONS IN 20.11.49 NMAC

THAT MUST BE REMOVED FROM THE SIP

The EPA SIP Call of May 22, 2015 required EHD to remove the affirmative defenses in
20.11.49 NMAC, Excess Emissions, from the New Mexico SIP and make an appropriate SIP
revision submittal to EPA no later than November 22, 2016.' The EPA SIP Call applied to excess

emissions provisions of SIPs in 36 states, including those for Albuquerque and Bernalillo

' 80 Fed. Reg. 33,840 (June 12, 2015).
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County, New Mexico. The SIP Call found that the Regulation was “substantially inadequate”
under the Clean Air Act.2

In the SIP Call EPA stated that the affirmative defenses in 20.11.49 NMAC
“impermissibly purport to alter or eliminate the jurisdiction of federal courts to assess penalties
for violations of SIP emission limits,” in contravention of Sections 113 and 304 of the Clean Air
Act’ The SIP Call explained at length that Congress authorized the federal courts to determine
what penalties should be assessed for violations of emission limits. Regulations that interfere
with the federal courts’ authority to make those decisions, like a regulation creating an
affirmative defense, are not acceptable. Three provisions in the Regulation create affirmative
defenses.

First, Subsection A of 20.11.49.16 NMAC creates an affirmative defense for excess
emissions during a malfunction; second, Subsection B of 20.11.49.16 NMAC creates an
affirmative defense for excess emissions during startup and shutdown; and third, Subsection C of
20.11.49.16 NMAC creates an affirmative defense for excess emissions during emergencies. All
three provisions, according to EPA, contain affirmative defense language incompatible with the

Clean Air Act. EPA explains its rationale as follows:

2 EPA’s authority to make such a finding arises under Section 110(k)(5) of the Clean Air Act, which
provides that “whenever the Administrator finds that the applicable implementation plan for any area is substantially
inadequate to attain or maintain the relevant national ambient air quality standards, to mitigate adequately the
interstate pollutant transport described in section 176A of this title or section 184 of this title, or to otherwise comply
with any requirement of this act, the Administrator shall require the State to revise the plan as necessary to correct
such inadequacies and may establish reasonable deadlines (not to exceed 18 months after the date of such notice) for
the submission of such plan revisions.”

* 79 Fed. Reg. 55,944 (September 17, 2014) (EPA supplemental notice of proposed rulemaking on excess
emissions provisions in SIPs). The EPA SIP Call was published in the Federal Register on June 12, 2015, but the
full reasons for EPA's specific determination against Albuquerque — Bernalillo County’s 20.11.49 NMAC were
fully described earlier, in a proposed supplemental rulemaking published September 17, 2014, See 80 Fed. Reg,
33,968 (June 12, 2015) (referencing the earlier proposed supplemental rulemaking for full SIP Call reasoning).
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For each of these affirmative defense provisions, if the source is able to establish
that it met each of the specified criteria to a trier of fact in an enforcement
proceeding, then the provision purports to bar any civil penalties for those

violations (and in the case of the affirmative defense for emergencies, could be

construed to bar other forms of relief as well).*
EPA notes that removing these three provisions from the New Mexico SIP would be a sufficient
response to EPA’s SIP Call finding of substantial inadequacy under the Clean Air Act’.

EPA further notes that removal of the three affirmative defense provisions from the SIP
would make other language in the regulation “superfluous and no longer operative.” These

provisions are:’

*20.11.49.6 NMAC (specifying the creation of affirmative defenses as an
objective of the regulation);

* Subsection B of 20.11.49.15 NMAC (describing procedure for a source to claim
an affirmative defense);

« Subsection D 0f 20.11.49.16 NMAC (specifying circumstances where

affirmative defenses are not available);

%79 Fed. Reg. 55,944 (September 17, 2014).

% 80 Fed. Reg. 33,968 (June 12, 2015). Note that removing a regulation from the federally approved SIP is
not the same thing as amending or repealing a state regulation in the New Mexico Administrative Coe, although
these two topics are closely related. All air quality regulations in the NMAC must be adopted by the Air Board,
through a public hearing process. Thus, all of these regulations become state law. Subsequently, many of these
regulations {not all) will be submitted to EPA for approval as part of the federally enforceable SIP and thus become
federal law as well. For example, 20.11.82 NMAC, Rulemaking Procedures — Air Quality Control Board, is not part
of the SIP, because the Clean Air Act does not have detailed requirements for state rulernaking procedures.
Similarly, a regulation in the NMAC that is in the SIP may be withdrawn from the SIP, through a request to EPA,

while remaining on the books as a “state-only™ regulation.

¢ 80 Fed. Reg. 33,968 (June 12, 2015).
1.
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* Subsection E of 20.11.49.16 NMAC (specifying factors applicable when EHD
determines the adequacy of a source’s assertion of an affirmative defense);
*20.11.49.18 NMAC (specifying that EHD may pursue future enforcement

actions even after a source’s assertion of an affirmative defense for an excess

emission).

Removing these sections from the SIP, EPA notes, would also be a sufficient response to the SIP
Call’s determination of substantial inadequacy.?

EPA set a deadline of November 22, 2016 for Albuquerque — Bernalillo County (along
with other states and localities) to submit an appropriate proposed SIP revision in response.’ If
EPA determines that the City / County has failed to make such a submittal by the deadline, or if
EPA disapproves the submittal as failing to meet Clean Air Act requirements, EPA may impose
a Federal Implementation Plan (FIP) on the City / County within 24 months of EPA’s finding of
failure to submit.'” EPA may also impose sanctions on the City / County under Clean Air Act §
179(b), including restrictions on federal highway funding."!

Albuguerque — Bernalillo County can avoid this outcome by responding to the EPA SIP

Call in a timely manner according to requirements specified by EPA.

' 1d.
°Id.
'° 1d. at 33,849,

W 1d. at 33,849, 33,940.
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THE PROPOSED AMENDED REGULATION COMPLIES WITH ALL EPA SIP

CALL REQUIREMENTS WHILE MAKING OTHER MINOR ADJUSTMENTS

FOR CLARITY AND CONSISTENCY

In this section of my testimony, I will describe how EHD’s Petition and the public review
draft of the Regulation proposed by EHD respond to the requirements of EPA’s SIP Call. I will
also describe certain other changes EHD is proposing to 20.11.49 NMAC to improve the clarity
and consistency of its language. The public review draft of EHD’s Proposed Rule was filed with
EHD’s Petition for rulemaking on June 27, 2016.

EPA’s SIP Call set forth a new policy on excess emissions, describing two options for
how a state can respond to the SIP Call in a manner that EPA can potentially approve.'? First,
EPA said that a state or locality can seek EPA approval for regulations creating “alternative
emission limitations” applicable only to specific, narrowly defined source categories during
startup and shutdown operations (i.. not malfunctions and emergencies)." In other words, EHD
would have to propose regulations defining specific numeric emission limits that take into
account the necessarily higher emissions occurring during startup and shutdown for specific
types of industrial sources. Pursuing this option would entail extremely complex technical and
administrative work for EHD and regulated sources. The Air Board would have to hold complex,
highly technical hearings on each proposed regulation. Each would require advance prediction of
excess emissions during specialized modes of operation, i.e. during startup and shutdown, across
a range of similar sources. Such predictions are extremely difficult, demanding a great deal of

advance technical assessment and measuring, working closely with affected sources to

12 See generally 80 Fed. Reg. 33,977 to 33,982 (June 12, 2015).

Y /d. at 33,978 to 33,980.
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characterize inherently erratic bursts of air pollution that occur when specially designed
equipment is tuned on or off over a length of time. Following that effort, EHD would then have
to propose the regulation to the Air Board, go through the local hearing process, secure Board
adoption of the regulation, and then submit it to EPA for approval. EPA review and approval
would, based on past experience, take at least two years and perhaps more. During that time,
regulated sources would be left under uncertainty about whether EPA approval would be
forthcoming or whether further modification of the regulation would be required. Even if EPA
ultimately approved the regulation, any further change to equipment or practices in the regulated
source category might require yet further modification of the regulation, resulting in a lengthy
repeat of the cycle from pre-regulation technical assessment through the time consuming hearing
and EPA approval process. EHD lacks the staff time and funding that would be required to
perform such complex assessments, and the significant periods of uncertainty make it
complicated to manage.'* Thus, EHD decided against pursuing this option.

EPA’s SIP Call described a second option for responding to the SIP Call in a way that
EPA could approve: the creation of “enforcement discretion” provisions in a state’s or locality’s
excess emissions regulation that apply only to enforcement actions by a state or local agency,
rather than EPA or citizen enforcement actions.'® Under this option, a state or local regulation
adopted in response to the SIP Call would specify non-exclusive criteria that a state or local air
agency might consider, if it so chooses, when evaluating whether to pursue an enforcement

action for an excess emission during startup, shutdown, malfunction, or other exceptional

M See id. at 33,912 to 33,917 for further details on the technical and administrative aspects of this
“alternative emission limitations” approach.

1% Jd. at 33,980 to 33,981,
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circumstances, such as emergencies.'The presence of such non-exclusive criteria in a regulation,
EPA notes, does not limit the inherent enforcement discretion that a state or local agency
exercises but merely establishes mechanisms or guidelines for how that discretion might be
exercised.'? Specifically, EPA recommends that such criteria address the extent to which a
Permittee reasonably tried to prevent and limit the excess emission. In particular, EPA

recommended that the criteria include:'®

» whether the Permittee maintained and operated its equipment properly;

« whether the Permittee quickly devoted available resources to repairs in order to
minimize any permit violation; |

« whether the Permittee tried to minimize the amount and duration of excess emissions;
» whether the Permittee tried to limit the impact of the excess emission on ambient air
quality;

« whether the excess emission is part of a recurring pattern indicating inadequate design,

operation, or maintenance of the source.

EPA policy makes clear that a state or local excess emissions regulation specifying
enforcement discretion criteria as a response to the SIP Call must be carefully limited in other,
specific ways. First, the criteria must apply only to the state or local agency as it exercises its

own inherent enforcement discretion; the criteria must not place any limit whatsoever, expressly

" 1d. at 33,980 to 33,981,
" See, e.g., id. at 33,848, 33,852, 33,905, 33, 980.

'8 1d. at 33,980 to 33,981.
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or by practical effect,' on the discretion of EPA or citizens to pursue enforcement actions and
seek specific remedies under Clean Air Act §§ 113 and 304.2° Second, a regulation providing
enforcement discretion criteria applicable to a state or local agency should also expressly state
that it does not limit the freedom of federal courts under these two Clean Air Act provisions to
determine liability and impose remedies in response to a violation of emission limits.?' Third, the
regulation must not be written in a way that would compromise or preclude the state’s or
locality’s ability to enforce federal air quality requirements, because doing so would violate the
state’s or locality’s legal obligation under Clean Air Act § 110(a)(2)(C) to maintain adequate
state or local legal authority for enforcement of Clean Air Act requirements.2? An automatic
exemption from emission limit violations, for example, would run afoul of this mandate.??
Fourth, enforcement discretion provisions must not have the effect of rendering an emission
limitation Jess than continuous, because under Clean Air Act 302(k) such limits must apply
continuously, without any period during which they do not apply to a source.* Automatic
exemptions from emission limits violate this requirement as well. 2’

EHD’s public review draft of a proposed amended 20.11.49 NMAC, now before the Air

Board in this rulemaking, was formulated so as to conform to the above requirements for an

¥ 1d. at 33,847, 33,926, 33,957.

*® Id. at 33,923 to 33,924, 33,980 to 33,981. See also EPA comments on EHD's drafts of an amended
20.11.49 NMAC, Exhibits 9 and ! 1.

2 Id. at33,923 to 33,924, 33,980 to 33,981. See also EPA comments on EHD’s drafts of an amended
20.11.49 NMAC, Exhibits 9 and 11,

2 Id. at 33,923 to 33,924, 33,980 to 33,981.
* See, e.g., id. at 80 Fed. Reg. 33,927.
* 1d at33,927.

¥ Id. a1 33,927.

TECHNICAL TESTIMONY OF DARIO ROCHA PAGE 9



“enforcement discretion” response to the SIP Call. EHD consulted closely with EHD Region 6
staff during the drafting of EHD’s Proposed Rule.2® As discussed in more detail in Mr. Reyes’
testimony, EHD’s Proposed Rule removes all language related to affirmative defenses from the
Regulation and substitutes provisions relying on EHD’s enforcement discretion to address excess
emissions episodes on a case by case basis. EPA Region 6 has stated that EHD’s Proposed Rule
appears to be consistent with SIP Call requirements.?’

Based on a recommendation from EPA Region 6,28 EHD also proposes the additional
step of removing the entire amended 20.11.49 NMAC from the EPA-approved SIP. EPA’s
recommendation appears in letters to EHD attached to this testimony as Exhibit 9 and Exhibit 11.
Withdrawing 20.11.49 NMAC from the SIP does not repeal the Regulation. It just changes it
from a federally enforceable rule to one that only applies to EHD enforcement. It would not,
however, be listed in the Code of Federal Regulations as part of the SIP. EPA’s reason for
requesting this step is that there is no requirement in the Clean Air Act for states or localities to
have a regulation addressing enforcement provisions for excess emissions. EPA believes that
20.11.49 NMAC doesn’t need to be enforceable in federal administrative actions or lawsuits and,
therefore, it does not need to be in the SIP. EHD agrees with EPA on this point. EHD requests
that if the Air Board adopts EHD’s Proposed Rule, that the Board also authorize EHD to request

EPA withdrawal of the entire Regulation from the federally approved SIP.

% Comments from EPA Region 6 on the proposed Regulation appear as Exhibits 9 and 11. EHD made the
revisions to the Regulation suggested by EPA. These revisions are reflected in the Public Review Draft attached to
EHD’s Petition for rulemaking. Sce also EHD’s response letter to EPA, Exhibit 10.

¥ See comment letter from Guy Donaldson, Chief, Air Planning Section, EPA Region 6, July 7, 2016,
Exhibit 11. EPA Region 6 has reiterated in telephone consultations that the enforcement discretion approach is
consistent with federal Title V regulations, unlike the state-only affirmative defense approach.

8 See EPA comments in Exhibits 9 and 11.
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In addition to addressing the EPA concerns described above, EHD’s Proposed Rule must
also demonstrate that air quality will‘bc maintained and all other Clean Air Act requirements will
be met following the proposed SIP revision. 2 This condition flows from Clean Air Act Section
110(1), which requires EPA to determine that any proposed SIP revision will not “interfere with
any applicable [Clean Air Act] requirement concerning attainment and reasonable further
progress or any other applicable requirements” of the Clean Air Act. Exhibit 12, attached to the
Notice of Intent to present this technical testimony, describes how amending 20.11.49 NMAC
and withdrawing it from the SIP would meet EPA requirements related to Section 110(1). EHD
formulated this document in consultation with EPA Region 6.

Finally, EHD's draft proposes certain other changes, not specifically required by EPA’s
SIP Call, to improve the overall clarity of 20.11.49 NMAC. These changes, to which EPA has no
objection, will facilitate both compliance by Permittees and implementation by EHD. The

changes are as follows.

« Subsection C of 20.11.49.13 NMAC, p. 2, line 54. This change corrects a citation error
regarding the proper title of another NMAC provision.

«20.11.49.14 NMAGC, p. 3, lines 5 to 11. This change adds additional language to clarify
a ;omce owner or operator’s responsibility to minimize any excess emission that might
occur during operation of the source.

* Subsection A of 20.11.49.15 NMAC, p. 3, lines 18 and 19. This change simplifies the

language used to refer to certain information that EHD might require from a Permittee.

» 80 Fed. Reg. 33,975 (June 12, 2015); see also comment letter from Guy Donaldson, Chief, Air Planning
Section, EPA Region 6, July 7, 2016, Exhibit 11
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* Paragraphs (1) and (2) of Subsection A of 20.11.49.15 NMAC, p. 3, lines 20 and 23;
Subsection B of 20.11.49.15 NMAC, p. 3, line 26. This change more clearly specifies
that the initial “excess emissions report™ in 20.11.49.15 NMAC is a different document
than the “supplemental report” described in 20.11.49.16 NMAC.

* Subsection B 0£ 20.11.49.15 NMAC, p. 3, lines 30 to 32 and p. 4, lines 1 to 3. These
changes insert new language to clarify information required in an excess emissions
report.

* Paragraph 10 of Subsection A 0f20.11.49.16 NMAC, p. 5, line 10 and Paragraph 10 of
Subsection B 0f 20.11.49.16 NMAC, p. 5, line 36. These changes more clearly
communicate that all notification requirements in 20.11.49.15 NMAC, rather than merely
some of them, must be met when filing a supplemental report regarding a malfunction.

» Subsection C of 20.11.49.16 NMAC, p. 5, lines 37 to 56, p. 6, lines | to 9. These
changes, besides removing the concept of “affirmative defenses” from the Regulation,
also make the requirements for a supplemental report on an emergency more consistent
with those required for supplemental reports during startup, shutdown, and malfunction.
« Subsection B 0f 20.11.49.17 NMAC, p. 7, line 5. This change makes more explicit that
the “analysis” being referred to in this subsection is in fact the root cause and corrective

action analysis that is the subject of this section of 20.11.49 NMAC.

IIL. EHD’S RESPONSE TO COMMENTS

During the pre-rulemaking stakeholder comment period, EHD received comments from
two stakeholders. Those comments and EHD’s responses are included attached as Exhibits 3, 6,

7, and 8.
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The first comment was a list of questions from a member of the public asking for an

explanation of the regulatory change EHD was proposing.** EHD provided an explanation in its

response.’!

The second set of comments was from Western Refining.*? Western Refining advocated
removing e affirmative defense provisions only from the SIP while keeping the affirmative
defense language in 20.11.49 NMAC as a “state only” rule.’* EHD understands that the New
Mexico Environment Department intends to recommend this type of response to the SIP Call to
the Environmental Improvement Board.

If EHD proposed such an approach and the Air Board adopted it, such action would
remove 20.11.49 NMAC from the SIP but leave all of its language unchanged, including the
language on affirmative defenses. 20.11.49 NMAC would then remain on the books as a “state
only” Regulation, exactly as it appears now, but the Regulation would no longer be federal law
enforceable by EPA or citizen lawsuits under the Clean Air Act. Only EHD would be able to
enforce it, either in its own administrative action or state court. Affirmative defenses would still
be part of the Regulation, but no longer in violation of the Clean Air Act because they would no
longer be part of the EPA-approved SIP. Under this approach the Air Board, instead of adopting
the amended regulatory language recommended in EHD's Petition, would approve only an EHD

request for EPA to remove 20.11.49 NMAC in its entirety from the EPA-approved SIP. EPA’s

* Exhibit 5.
*! Exhibit 6.
*2 Exhibit 7. EHD’s letter in response is Exhibit 8.

3% The term “state only” regulation is used in this context because 20.11.49 NMAC, as part of the New
Mexico Administrative Code, is incorporated into the body of state regulations, even though it applies only within
Albuquerque and Bemalillo County.
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SIP call indicates that such a response to the SIP Call is potentially approvable.** EPA Region 6
has confirmed this understanding in discussions with EHD staff and legal counsel.

EHD decided against this “state only affirmative defenses” approach because it suffers
from a fatal disadvantage that EHD’s Proposed Rule does not. While EPA Region 6 has
informed EHD that state only affirmative defenses would meet EPA’s SIP Call requirements
under Title I of the Clean Air Act, they would violate EPA’s regulations governing state Title V
permit programs. Title V is a section of the Clean Air Act that applies to very large sources (with
some potential exceptions).

In conversations with EHD staff and counsel, EPA Region 6 has indicated that 40 CFR §
70.11(a)(3) requires an air agency to fnaintain sufficient authority under state or local law to
recover civil penalties in court for emission limit violations.*® The existing version of 20.11.49
NMAC conflicts with this requirement, according to EPA, because in three different provisions
the Regulation creates affirmative defenses applicable to civil penalties in a judicial enforcement
action.’® These affirmative defenses, left unchanged, limit or restrict EHD’s enforcement
authority. They mean that if a Permittee can meet the factual criteria for the affirmative defenses,
it is protected against civil penalties in a court action. This restriction on the legal authority of
EHD to recover such penalties, EPA has stated, violates 40 CFR § 70.11(a)(3), even if 20.11.49
NMAC is removed from the SIP.

* 80 Fed. Reg. 33,855 to 33,856 (June 12, 2015).

3% The regulation reads in relevant part: “Any agency administering a [Title V permit) program shall have...
enforcement authority...[t]o assess or sue to recover in court civil penalties and to seek criminal remedies, including
fines, according to the following:(i) Civil penalties shall be recoverable for the violation of any applicable
requirement; any permit condition; any fee or filing requirement; any duty to allow or carry out inspection, entry or
monitoring activities or, any regulation or orders issued by the permitting authority. These penalties shall be
recoverable in a maximum amount of not less than $10,000 per day per violation.”

36 See Subsections A, B, and C of 20.11.49.16 NMAC.
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Region 6 further informed EHD that responding to the SIP Call by leaving the existing
affirmative defenses in 20.11.49 NMAC unchanged, as a state only regulation, could lead EPA to
issue a subsequent notice of deficiency against Albuquerque — Bemalillo County’s Title V
permitting program. Such a notice would require a new rulemaking to amend 20.11.49 NMAC to
remove the state only affirmative defenses. Failure to do so could result in an EPA takeover of
Title V permitting authority in the City / County jurisdiction. Such a situation would mean that
permitting authority over large sources in Albuquerque and Bemnalillo would be removed to the
EPA.

EHD recommends against the state only rule with affirmative defenses. EPA has
informed EHD that the draft Regulation now before the Air Board would not create such risk
because it removes affirmative defenses from the Regulation and instead relies simply on EHD’s
exercise of its inherent enforcement discretion based on information reported by the Permittee.
EHD believes that deliberately leaving unchanged a regulation known to conflict with a federal
requirement is not an advisable course of action.

IV. ALL LEGAL REQUIREMENTS NECESSARY FOR THIS HEARING HAVE

BEEN MET

The Air Board has legal authority necessary under state law to adopt the amended
20.11.49 NMAC as proposed by EHD. The Air Board is authorized to adopt amended
regulations under NMSA 1978 § 74-2-5(B)(1) (“Air Act”), Revised Ordinances of the City of
Albuquerque (“ROA™) § 9-5-1-4, and Bernalillo County Ordinances § 30-35.

EHD has met the procedural requirements for this hearing as specified by the Air Act,
local ordinances, and the Air Board's regulations. EHD petitioned this Board for a regulatory

change on June 27, 2016, in the manner required by NMSA 1978 § 74-2-6(A, B), ROA § 9-5-1-
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6(A), Bernalillo County Ordinances § 30-35(a), and 20.11.82.18 NMAC - Rulemaking
Procedures — Air Quality Control Board. EHD gave thirty days’ notice of the hearing, as
required by NMSA 1978 § 74-2-6(C), ROA § 9-5-1-6(C), Bemalillo County Ordinances § 30-
35(c), and 20.11.82.19 NMAC. EHD properly filed its Notice of Intent to Present Technical

Testimony, as required by 20.11.82.20 NMAC. See Notice of Intent to Provide Technical

Testimony, (August 29, 2016).

V. CONCLUSION

Because EPA requires removal of affirmative defenses from the New Mexico SIP, and
because their replacement in the proposed amended Regulation with state-only enforcement-
discretion criteria complies with EPA requirements, EHD respectfully requests that the Air
Board adopt the proposed regulatory changes to 20.11.94 NMAC, Excess Emissions and approve

a request for EPA to remove the entire Regulation from the SIP as recommended by EPA.

Respectfully submitted,

ario Rocha
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DARIO W, ROCHA

EDUCATION

Bachelor of Science in Mechanical Engineering, New Mexico State University, December 1989.

TRAINING

NACT Stationary Reciprocating Engines. 6/2013
NACT 272 Stationary Gas Turbines & Power Plants 6/2013
NACT 273 Industrial Boilers, 6/2013
NACT 299 Theory & Application of Air Pollution Control Devices, 6/2013
OSHA 8 Hour Hazardous Waste Operations & Emergency Response Refresher, 11/2006

DOT Transportation of Hazardous/Radioactive Materials, 8/1995
OSHA 40 Hour Hazardous Waste Operations & Emergency Response Training, 3/1995

DOT Transportation of Hazardous/Radioactive Materials, 8/1995
OSHA 40 Hour Hazardous Waste Operations & Emergency Response Training 3/1995

EXPERIENCE

ENVIRONMENTAL HEALTH MANAGER, City of Albuquerque Environmental Health
Department, Control Strategies Division. November 2015 to present.

e Responsible for overseeing operations for the Environmental Health Department’s
Control Strategies Division

o Manage and direct staff in State Implementation Plan (SIP) revisions including
regulation development, public participation, and stakeholder outreach

o Serve as the Secretary to the Albuquerque Bemnalillo County Air Quality Control
Board (Air Board). Facilitate meetings and hearings before the Air Board for
adopting air quality control regulations and adjudicatory proceedings.

o Serve on two transportation planning committees for advising the Metropolitan
Transportation Board of the Mid Region Council of Governments.

o Ensure that all regulatory timelines are met for Department related public records
requests.

o Manage and direct staff in providing air quality permit application development
services under the Small Business Assistance Program. Ensure that the services to
small businesses are provided in a timely manner.




ENVIRONMENTAL HEALTH SUPERVISOR, City of Albuquerque Environmental Health
Department, Vehicle Pollution Management Division. December 2013 to November 2015.

Responsible for overseeing the Inspection and Maintenance program for the City’s
Vehicle Pollution Management Division (VPMD)

o Manage and direct staff in conducting quality assurance audits of all vehicle
pollution emissions testing facilities (Air Care Stations) and inspectors (Air Care
Inspectors) within the Albuquerque metropolitan area.

o Manage and direct staff in conducting vehicle emissions testing at the City of
Albuquerque’s Vehicle Pollution Management Program Headquarters.

o Assist in preparing VPMD budget by revenue analysis.

o Prepare Notice of Violation for non-compliant Air Care stations and Air Care
Inspectors.

o Conducted hearings and settlement agreements with non-compliant Air Care
station owners and Air Care inspectors.

o Responsible for overseeing the Emissions Inventory program for stationary and
mobile sources.

o Work closely with other Environmental Health Department Divisions on
regulatory development

ENVIRONMENTAL HEALTH SUPERVISOR, City of Albuquerque Environmental Health
Department, Permitting Division. April 2005 to December 2013.

Supervise and direct staff in the Permitting & Technical Analysis Section for the Air
Quality Division.

Assign air quality permit applications for NSR and Title V air permitting programs.
Make applicability determinations for air quality permitting.

Review and approve portable stationary source relocations within Bernalillo County.
Prepare and approve air quality permits for minor and major stationary sources.
Responsible for ensuring all air quality permits for minor and major stationary sources
are issued or denied within their respective regulatory or statutory timeframes.
Responsible for ensuring that stationary source air quality emissions inventories are
prepared in accordance with 40 CFR 51 Subpart A.

ENVIRONMENTAL HEALTH SCIENTIST, City of Albuquerque Environmental Health
Department Air Quality Division. April 2003- April 2005

Primary duty- served as the lead Permitting Specialist

Served as acting supervisor for the AQD’s Permitting and Technical Analysis Section.
Assigned permit applications to staff if time constraints became a concern.

Responsible for knowing the characteristics of the NSR and Title V air quality permitting
programs

Conducted technical reviews of over 85 New Source Review (NSR) and Source
Registration air quality permits written by permitting staff.

Prepared air quality permits for larger sources or permits that were technically
challenging in nature such as synthetic minor NSR and Title V sources.
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Conducted applicability determinations for air pollution sources using local, state, and
federal laws and regulations.

Participated in AQD’s development efforts in response to changes in air quality
regulations and policies. Assisted with fiscal end-of-year permitting program priorities
with EPA Region 6.

Interfaced with EPA Region 6 in periodic conference calls.

Provided testimony and/or input at public hearings, Albuquerque/Bemalillo County Air
Quality Control Board meetings and public information meetings.

ENVIRONMENTAL HEALTH SPECIALIST II, City of Albuquerque Environmental Health
Department, Air Quality Division. September 2000- April 2003

Primary duty- issued Title V Operating permits.

Maintained the Title V permitting program.

Issued New Source Review permits.

Assisted as needed in supporting the Air Quality Division with special projects or tasks.

ENVIRONMENTAL SPECIALIST F, State of New Mexico- Air Quality Bureau, Santa Fe,
New Mexico. October 1997- September 2000

Reviewed and processed Title V (operating peninit) applications for sources regulated by
the State of New Mexico. Maintained the Title V permit program by updating permit
templates, monitoring protocols, and permit applications.
Conducted site visits to various industrial facilities requiring a Title V permit. Interfaced
with source applicant’s personnel in matters regarding operating permit processing.
Assigned various special projects to attain Environment Department/Air Quality Bureau
goals. Projects include:
o Streamlining the New Source Review (NSR) permit processing schedule.
o Worked with a team to develop a New Source Review Training Manual
o Chosen to be a member of the Cerro Grande Fire air monitoring team in a joint
effort with the EPA and DOE
o Assigned to a team to develop a new Environment Department integrated
database by helping create a library of standard permit conditions for NSR and
Title V permitting programs as well as working directly with the vendor to
customize the system for the Air Quality Bureau.

HEALTH & SAFETY OFFICER/HEATH PHYSICS TECHNICIAN, Environmental
Restoration Group Inc., Albuquerque, New Mexico. July 1993- August 1997

Assigned to ARCO/Whiting Petroleurn Smackover Pool Unit “NORM" site near
Magnolia, AR. Assisted in performing a radiological site characterization which included
directing the gamma survey and soil sampling teams in a NORM contaminated oil field
and analyzing soil samples using a gamma spectrometer. Also served as the Health and
Safety Officer for the project.



Environmental Consultant for DOW Chemical THORAD Project in Bay City, ML
Responsible for implementing the environmental monitoring program including air
sampling equipment calibration and deployment and computer spreadsheet development.
Environmental Monitoring Technician at DOE FUSRAP site in Wayne, NJ. Responsible
for implementing the environmental monitoring program including work area and
environmental air sampling stations, radon monitoring, and exposure rate measurements.
Also conducted release surveys and personnel contamination monitoring. Operated
gamma-ray spectrometer for Ra-226 and Th-232 assay. Prepared shipping manifests for
the disposal at Envirocare of Utah Facility.

Lead Technician for conducting radiological surveys at various sites using GPS-based
gamma survey system. Surveys were done at Los Alamos National Laboratory,
Brookhaven National Laboratory, Kirkland Air Force Base, and several other sites owned
by industry. Performed some mapping of radiological data using Geographic Information
Systems (GIS).

Assigned to ARCO Bluewater Mill reclamation project. Duties included serving as the
site owner’s field representative by directing the remedial contractors’ activities to assure
compliance with the work specifications and the environmental, health, and safety
requirements. Also served in varjous other capacities including developing standard
operating procedures, environmental sampling, sample preparation, radiation surveys,
instrument calibrations and laboratory analyses.

ENGINEER, Houston Lighting & Power Company, Fossil Plant Engineering Dept., Houston,
Texas. 1990-1992

254754

Responsible for mechanical design of assigned projects for the improvement and
regulatory modification of fossil-fuel power plants. Provided the design and engineering
for the installation of various equipment such as potable water systems, piping, pumps,
air, compressors, tanks, and chemical feeding systems

Prepared engineering design calculations

Prepared procurement specifications and conducted bid evaluations for engineered
equipment

Coordinated with other engineering disciplines, construction dept., purchasing
department, and plant personnel to support project completion

Developed engineering drawings and installation specifications

Developed “Engineering Design Plans” for budgetary purposes

KNOWLEDGE, SKILLS, AND ABILITIES

Able to speak, read, and write Spanish

Ability to speak in public forums and conduct presentations in front of governmental
appointed boards

Proficient in interpreting and applying federal, state, and local laws and regulations



ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

IN THE MATTER OF PETITION TO AMEND
20.11.49 NMAC - EXCESS EMISSIONS

Environmental Health Department,
City of Albuquerque, Petitioner AQCB Petition No.2016-3

TECHNICAL TESTIMONY
OF DAMON REYES

My name is Damon Reyes and I am the Compliance and Enforcement Division Manager
for the City of Albuquerque Environmental Health Department (“EHD”). My qualifications to
present this technical testimony are provided in my resume, attached to the Notice of Intent to
present technical testimony as Exhibit 4.

I am testifying in support of EHD’s petition filed June 27, 2016 (“Petition™) before the
Albuquerque — Bernalillo County Air Quality Control Board (“Air Board™) which requested
amendments of 20.11.49 NMAC - Excess Emissions (the “Regulation™) and requested removal
of the Regulation from the State Implementation Plan (“SIP™).

My testimony will proceed as follows. First, I will describe how the existing 20.11.49
NMAC addresses excess emissions. Second, I will describe changes EHD is proposing in the
language of the Regulation (“EHD’s Proposed Rule). Third, I will describe how EHD

enforcement actions would work under the new Regulation.
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I.  BACKGROUND: UNDERSTANDING “EXCESS EMISSIONS” AND HOW EHD
ADDRESSES THEM UNDER THE EXISTING 20.11.49 NMAC
“Excess emissions” are unexpected emissions that violate an emission limit in a permit or
regulation.' 20.11.49 NMAC addresses excess emissions at four different times: startup,
shutdown, malfunction, and emergencies. In the context of excess emissions, startup, as the
name suggests, is when equipment is turned on’, shutdown is when it is turned off®, malfunction
is a period when equipment unexpectedly fails to function normally*, and an emergency is when
some external force, such as a natural disaster or an act of God, interferes with the normal
operation of a facility and causes an excess emission.” Mr. Rocha’s testimony provides
additional explanation of important terminology used in this rulemaking.
Here is a hypothetical example of how an excess emission might occur.® Suppose a

manufacturing facility in an urban area is operating normally, producing products for market on

' The current 20.11.49 NMAC defines “excess emission™ as “the emission of an air contaminant, including
a fugitive emission, in excess of the quantity, rate, opacity, or concentration specified by an air quality regulation or
permit condition.” EHD’s draft amended 20.11.49 NMAC would retain this definition.

% The current 20.11,49 NMAC defines “startup” as “setting into operation any air pollution control
equipment or process equipment.” EHD’s draft amended 20.11.49 NMAC would retain this definition.

7 The current 20.11.49 NMAC defines “shutdown” as “the cessation of operation of any air pollution
control equipment or process equipment.” EHD’s draft amended 20.11.49 NMAC would retain this definition.

* The current 20.11.49 NMAC defines “malfunction” as “any sudden and unavoidable failure of air
pollution control equipment or process equipment beyond the control of the owner or operator, including
malfunction during startup or shutdown. A failure that is caused entirely or in part by poor maintenance, careless
operation, or any other preventable equipment breakdown shall not be considered a malfunction.” EHD’s draft
amended 20.11.49 NMAC would retain this definition,

* The current 20.11.49 NMAC defines “emergency” as “any situation arising from sudden and reasonably
unforeseeable events beyond the control of the permittee, including acts of God or nature, which situations requires
immediate corrective action to restore normal operation, and that causes the source to exceed a technology-based
emission limitation due to unavoidable increases in emissions attributable to the emergency. An emergency shall not
include noncompliance to the extent caused by improperly designed equipment, Jack of preventive maintenance, or
careless or improper operation.” EHD’s draft amended 20.11.49 NMAC would retain this definition.

€ Note that this example is for illustrative purposes only. Actual incidents of excess emissions arg not
possible to predict in advance and EHD cannot speculate in advance on how it might handle a particular incident.
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an assembly-line basis. The manufacturing process uses certain specialized machinery. This
machinery produces emissions of various regulated pollutants, such as particulate matter and
sulfur dioxide. As required by its air quality permit, the firm has installed emissions control
technology to properly reduce its pollutant emissions to levels allowed under the permit. The
firm that owns this facility has taken care to keep the manufacturing machinery and air pollution
control technology well maintained, inspecting and replacing parts and processes as necessary.
One morning, without any advance waming, the manufacturing machinery malfunctions.
Employees hear a loud, booming noise, immediately after which the assembly line grinds to a
halt as the manufacturing machinery goes offline. This breakdown is followed by massive,
uncontrolled emissions of particulate matter and sulfur dioxide into the air, directly caused by the
equipment breakdown. The air pollution control technology fails to stop the emissions. The
amount of emissions is far beyond the levels allowed under the facility’s air pollution permit.
Thus, by definition the owner/operator has violated its permit. Company employees immediately
take action to bring the emissions under control by bringing the manufacturing machinery and air
pollution control technology back into operation, using well established, industry-standard
procedures for doing so. An investigation by employees reveals that a key part in the
manufacturing machinery contained an inherent defect, present at the time the part was
fabricated by an outside contractor, which could not have been detected in advance. This
hypothetical example illustrates an excess emission caused by a malfunction. Other, similar
examples might be imagined for the categories of startup, shutdown, or emergency.

20.11.49 NMAC was adopted in order to address incidents of this kind. Even though such

incidents result in a permit violation, 20.11.49 NMAC in its current form was intended to
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provide relief from penalties for such violations — when relief is warranted due to extenuating
circumstances beyond the permittee’s control.

The existing enforcement process for excess emissions works as follows under the
current version of 20.11.49 NMAC. When the owner or operator of a stationary source with an
air quality permit (“Permittee™) experiences an excess emission, such as the hypothetical
malfunction described above, 20.11.49.15 NMAC requires a Permittee to file an “initial” report
to EHD about any excess emission, regardless of whether it was preventable. The initial report
must contain all information available at the time about the incident. 20.11.49 NMAC further
requires a “final” report on the excess emission, addressing all items in an enumerated list of
information that must be submitted about the incident. This list includes items such as how large
the excess emission was, why it happened, and what action the permittee took to contain it.

As part of this final report, a Permittee must state whether or not it will file a claim of an
affirmative defense for the excess emission. The Permittee must do so by a specified deadline.
An affirmative defense may be claimed for an excess emission during startup, shutdown,
malfunction, or emergency, contending that the incident couldn’t reasonably have been
prevented and thus wasn’t the Permittee’s fault. The Permittee is required to document this claim
with a variety of information about the circumstances of the incident. EHD’s Enforcement and
Compliance Division evaluates the information and determines whether the Permittee has
demonstrated the facts necessary for an affirmative defense to be established. If the Permittee has
done so, relief from civil penalties will be warranted. If EHD decides such relief is not
warranted, the Permittee may appeal the decision to the state Court of Appeals and argue that,
contrary to EHD’s determination, the Permittee did establish the facts necessary for an

affirmative defense to prevail. If the Court agrees, EHD’s penalty assessment will be overturned.
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EHD is proposing amendments to the Regulation because the U.S. Environmental
Protection Agency (“EPA”) has determined the current version violates the Clean Air Act. The
next part of my testimony will describe how the amended Regulation in EHD’s Proposed Rule
would work in the context of EHD’s compliance and enforcement activities.

II. EHD IS REPLACING AFFIRMATIVE DEFENSES WITH A SUPPLEMENTAL
REPORTING PROCESS IN WHICH EHD WOULD EXERCISE ENFORCEMENT
DISCRETION TO ADDRESS EXCESS EMISSIONS

The purpose of 20.11.49 NMAC is to describe procedures for how EHD will respond to
incidents of excess emissions under the situations I described above. The existing version of the
Regulation does so by allowing sources to file claims for affirmative defenses. The new version
proposed by EHD would eliminate affirmative defenses but could lead to a similar end result, as
I’ll describe below.

EHD’s draft Regulation removes the term “affirmative defenses” from the Regulation
and replaces it with the term “supplemental report.”’ Instead of filing an assertion of an
affirmative defense, as under the existing Regulation, a Permittee would instead file a
supplemental report that requires it to demonstrate essentially the same facts as it would have
had to prove to assert an affirmative defense. Under the existing Regulation and the proposed
new draft, the facts to be shown are functionally equivalent for startup, shutdown, malfunction,
and emergency. In each situation, as before, the source must still show in a report to EHD that
extenuating circumstances occurred. The Permittee can still request relief from civil penalties
that would otherwise apply for the emission limit violation. The determination of whether a

Permittee has shown sufficient facts to warrant relief from penalties still resides with EHD.

7 See the public review draft of the proposed amended 20.11.49 NMAC at p. 1, lines 28-30, p. 3, lines 50 to
56, p. 4, lines 13 to 48; page 5, lines 14 to 22 and 40 to 56; page 6, lines 1 to 44.
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When penalties are warranted, EHD will still retain the discretion to decide, based on its
assessment of the circumstances, what penalties are most appropriate to a particular situation.

A more detailed description of the major features of the new, amended Regulation, as set
forth in the draft attached to EHD’s Petition, is as follows. Like the existing Regulation, EHD’s
Proposed Rule would require a Permittee to file both an initial and final report describing
specific information about an excess emissions incident, regardless of whether it was preventable
or not.? In the final report, instead of claiming an affirmative defense for an incident during
startup, shutdown, malfunction, or emergency, the Permittee may state that it intends to file a
later, “supplemental report.” In the supplemental report, the Permittee will ask to be relieved of
civil penalties for the excess emission based on extenuating circumstances beyond its control.
EHD’s Proposed Rule describes the information that must be in the supplemental report. It
requires that specific information be submitted to EHD about the circumstances of an excess
emission that occurred as a result of startup, shutdown, malfunction, or emergency. The
information is similar for each category of incident. It includes criteria to be addressed such as
whether the excess emission was part of a recurring pattern of such incidents, whether the source
followed proper practices for emission control, and whether all possible steps were taken to
minimize the amount of the excess emission.

EHD’s Proposed Rule goes on to describe how EHD will act on the information
submitted in a supplemental report. It specifies situations in which information in a supplemental
report requesting relief from civil penalties will not be considered by EHD. Such situations
include exceedance of a National Ambient Air Quality Standard or Prevention of Significant

Deterioration increment under the Clean Air Act or failure to meet federally promulgated

¥ 20.11.49.15 NMAC and 20.11.49.16 NMAC in EHD's Proposed Rule.
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emission limits appearing in the Code of Federal Regulations.’ The final decision whether the
information in a supplemental report justifies relief from civil penalties rests with EHD,

The new version of 20.11.49 NMAC does not allow affirmative defenses but it does
provide a process that allows a Permittee to request relief from penalties for emissions that could
not be prevented. As was the case with assertions of an affirmative defense, filing a supplemental
report will submit information to EHD attempting to show that an excess emission couldn’t have
been prevented and thus wasn’t the Permittee’s fault. As was the case with affirmative defenses,
EHD will assess the adequacy of a supplemental report and decide whether relief from civil
penalties is warranted. As was the case with affirmative defenses, a source retains the right to
challenge EHD’s final enforcement decision in the Court of Appeals. The difference between the
two versions of the Regulation is that, as EPA has described in its SIP Call, an affirmative
defense might restrict the discretion of a court to impose penalties, and under the Clean Air Act
Clean Air Act this isn’t allowed.

As required by EPA’s SIP Call, the language in EHD’s draft of the new Regulation
unequivocally states that the Regulation applies only to enforcement decisions by EHD. The
draft specifically disclaims any intent to limit the authority of EPA to bring its own enforcement
actions under Section 113 of the Clean Air Act, or the right of citizens to pursue enforcement
actions under Section 304 of the Clean Air Act, or the jurisdiction and discretion of federal
courts to find liability and impose remedies under Sections 113 and 304 of the Clean Air Act.
This shared enforcement responsibility of state and local agencies, EPA, and citizens at large is

an essential feature of the overall enforcement framework of the Clean Air Act.

% Subsection D of 20.11.49.16 NMAC in EHD’s Proposed Rule.
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IIIl. ENFORCEMENT ACTIONS UNDER THE AMENDED 20.11.49 NMAC CAN
LEAD TO A SIMILAR END RESULT AS BEFORE

In the end, EHD’s Proposed Rule can lead to an end result similar to what has occurred in
the past using affirmative defenses. If an excess emission was truly unpreventable, EHD
anticipates using its enforcement discretion to relieve a Permittee from penalties for it.

EHD anticipates that this regulatory change will have minima! impact on the day to day
operations of Permittees. The process of filing a supplemental report will be similar to claiming
an affirmative defense. The Permittee will file the same type of paperwork explaining the
circumstances of the excess emission and will meet essentially the same regulatory requirements
on specific facts that must be shown. The only difference in the work being done will be that
now the paperwork and facts contained therein will be part of a “supplemental report” rather than
a claim to an “affirmative defense.”

When an excess emission was truly unforeseeable and unpreventable, and wasn’t part of
a recurring pattern of such incidents based on improper business practices and air quality
regulatory compliance, and thus not the fault of the Permittee, the amended 20.11.49 NMAC

would allow EHD to assess the facts of a situation and determine that civil penalties are not

warranted.
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IV. CONCLUSION
The new enforcement discretion criteria in the amended 20.11.49 NMAC would give
EHD flexibility to address specific instances of excess emissions on a case-by-case basis. 1

respectfully request that the Air Board adopt the amen#iments proposed by EHD.

Respgatfully submitted,
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Education and Work Background of City Technical Witness
Damon Ray Reyes

AFFILIATION AND TITLE

Environmental Health Manager, Enforcement and Compliance Division, Air
Quality Program, Environmental Health Department, City of Albuquerque, New
Mexico

EDUCATION
B.S. in Environmental Science, College of Santa Fe, May 2001
TRAINING

Optical Gas Imaging Thermographer — 1/14/15
CARB Surface Coating — 12/16/09
Certification of Visible Opacity Reading — 11/5/09
Intro to Criminal Environmental Investigations — 11/14/09
HAZWOPER - 5/14/09
Combined Air, RCRA & NPDS Inspector Training — 4/14-16/09
Permit Writing II - 9/28/07
NACAA/EPA Permitting Workshop — 2/26-28/07
NSR Reform Workshop - 10/7/06
Stationary Reciprocating Engines - 4/20/06
Hot Mix Asphalt Facilities — 4/18/06
Industrial Boilers — 4/17/06
NSR Reform - 10/7/05
Effective Permit Writing — 2/15-17/05
Gri-Glycalc — 1/05
Sources and Control of VOC Air Pollutants — 5/18-21/04
Particulate and Gas Control - 5/04
6" Annual Inspectors Workshop — 5/6-8/03
Stack Testing — 2/03
Applied Principles of Engines and Compressors — 11/02
Engine Emissions Stack Testing
& Analyzer Workshop — 10/15-17/02
Continuous Emission Monitoring Systems — 3/02
National Enforcement Training Institute-Basic BEN 1/30-31/02
National Enforcement Training Institute-Basic PROJECT - 1/28/02
National Enforcement Training Institute-Basic MUNIPAY - 1/28/02
National Enforcement Training Institute-Basic ABEL — 1/29/02
National Enforcement Training Institute-Basic INDIPAY - 1/29/02
Sampling for Hazardous Materials — 4/10-12/01
Field Based Site Characterization Technologies — 11/3/00
Guidance for Performing Site Assessments Under CERCLA - 3/99
Guidance for Performing Site Inspections Under CERCLA - 3/99
Hazard Ranking System — 12/98




EXPERIENCE

I have over 18 years of experience working in the environmental field. This
experience includes time in the private sector as well as the public sector, where 1
have worked at the Federal, State, and local levels. During my time at the New
Mexico Environmental Department’s Air Quality Bureau and with the City of

Albuquerque’s Air Quality Program, I have overseen/been involved with the
inspection of over 1000 regulated sources.

ENVIRONMENTAL HEALTH MANAGER, ENFORCEMENT AND
COMPLIANCE DIVISION, Air Quality Program, Environmental Health
Department, City of Albuquerque: February 2014 — Present.

e Main responsibility is to oversee enforcement and compliance actions and
bringing them to resolution.

e Review inspection reports that have designated the source as out of
compliance, and then determine if an enforcement action can be pursued.

e Draft penalty calculations and notices of violation.
e Plan and oversee budgets for the Enforcement and Compliance Division.

ENVIRONMENTAL HEALTH SUPERVISOR, ENFORCEMENT
SECTION, Air Quality Program, Environmental Health Department, City of
Albuquerque: May 2008 — February 2014

e Main responsibility is to oversee enforcement staff’s regulation of
stationary sources, fugitive dust sources, asbestos, open burning and wood
burning.

e Review enforcement staff’s inspection reports, and to make
determinations on enforcement actions.

e [ am responsible for staying current with changes to local regulations, as
well as any revisions or newly promulgated federal regulations.

ENVIRONMENTAL HEALTH SCIENTIST, Air Quality Program,
Environmental Health Department, City of Albuquerque: July 2005 — May 2008

e Main responsibility was to review air quality permit applications and draft
permits in accordance with local, state, and federal regulations.

o [ was responsible for staying current with changes to local regulations, as
well as any revisions or newly promulgated federal regulations.



* Additionally, I was the Lead Permitting Specialist responsible for
mentoring new permitting staff and providing technical review of
permitting staff draft permits.

ENVIRONMENTAL HEALTH SCIENTIST, Air Quality Bureau, New
Mexico Environment Department: February 2002 — July 2005

* During my time with the Bureau, my main responsibilities were on-site
inspections of regulated facilities and review of air quality permit
applications and draft permits in accordance with local, state, and federal
regulations.

» [ was responsible for staying current with changes to local regulations, as
well as any revisions or newly promulgated federal regulations.

* Additionally, I was responsible for mentoring new enforcement and
permitting staff in the Bureau.

ENVIRONMENTAL HEALTH SCIENTIST, Pueblo Office of Environmental
Protection, All Indian Pueblo Council: October 2000 — February 2002

» My main responsibility while working with POEP, was site assessment
and site inspection of potential Superfund sites.

e Additionally, I was the Health/Safety Officer and Emergency
Management Coordinator.

ENVIRONMENTAL/SAFETY SPECIALIST, Philips Semiconductor: May
1998 — October 2000

e While with Philips, my main responsibility was providing emergency
response training to Philips emergency response personnel.

e Secondary responsibility was incident record keeping and analysis.



From; matk@®abgsana.org

To: Merta, Ed L,
Subject: EPA Affirmative Defenses
Date: Thursday, February 11, 2016 2:54:11 PM

1. Please explain in English (non-legalese) the meaning of "affirmative defenses.”
2. What is the cost of removing "affirmative defenses?"

3. What "facilities" are included?

4. What is the scope of "startup, shutdown, and malfunction?"

Thank you,
Mark Burton
President, SANA

USAF Maj Ret




CITY OF ALBUQUER QUE

Environmental Health Department

Mary Lou Leonard, Director

June 27. 2016
Provided by email to mark(@abqsana.org
Dear Mr. Burton:

Thank you for your email of February 11, 2016, posing questions about an upcoming
change in an air quality regulation.

The answers to your questions are below. Per your request for English rather than
legalese. these answers are as simple and jargon free as possible. However, nothing here
should be treated as legal advice or as an exhaustive explanation. [n the interest of
clarity and simplicity. much complex technical and legal detail has been left out. If you
would like to discuss anything below in further detail, feel [ree to give me a call at (505)
768-2660 or Dario Rocha, Control Strategies Division Manager, at (505) 768-2637.

1) Your first question was, “Please explain in English (non-legalese) the meaning of
PO Box 1293 ‘affirmative defense.’”

The term “affirmative defcnse” is a legal term. A commonly understood affirmative

Albuquerque defense to many violations of law is a statute of limitations Even though someone may
have broken a law, that person is not punishcd because he or she had an affirmative
defense, in this case thc fact that the statute of limitations ran out.

NM 87103 . . . .
2) Your second question was, “What is the cost of removing ‘affirmative defenses?’ "

EHD does not expect that removing affirmative defenses from the air quality regulations

www.cabq.gov will be costly but EHD does not separately track these expenses. In any event, this
change is required by fcderal legal decisions and EHD is required to make the necessary
changes to comply.

3) Your third question was, “What ‘facilities’ are included?”
“Facilities” affected by this change include all stationary air pollution sources (i.e. not
vehicles or other mobile sources) in Albuquerque and Bernalillo County. Currently,

there are about 800 air permit holders in the city and county area.

4) Your fourth question was, “What is the scope of ‘startup, shutdown, and
malfunction?”

These three terms are defined in the regulations and are circumstances in which sources
more frequently have excess emissions.




Thank you again for your comments. If you have further comments or questions. please

Manager. at drochaidcuby.gov, (505) 768-2637.

Sincerely,

7/(1 V-?(_a(’ 7‘~ ] L‘-L'((

Ed Merta

Air Quality Regulation Development Coordinator
Air Quality Program

Environmental Health Department

City of Albuquerque



Albuguerque Office .
500 Marquette Ave.,, NW Suite 700 Mare L‘;'sl{{ o?l;s
Albuguerque, NM 87102 reus J. Rael r.

(505) 242-2228 Telephone Christina E. Anaya

(505) 242-1106 Facsimile [:l:l:\lilsa:u% (g;:;l\l::zr
wivw. roblesrael.com ROB LES | RAEL | ANAYA *(Charles Rennick
**David A. Roman 1
Santa Fe Office Lmds’::ytr%re;::: i
130 Grant Ave., Suite 203 Nick S. Auti i
Santa Fe, NM 87501 Sordon P, George
(505) 242-2228 Telq‘xht’mc Brian S. Colén, Oj:Cu:m.sel
(505) 242-1106 Facsimile Robert M. White, OQf Counsel
ww,roblesrae].com
*Also admitted in Texas
**Also admitted in Washington, D.C
March 2, 2016
Mr. Ed Merta , VIA E-MAIL AND U.S. MAIL

Air Quality Regulation Development Coordinator

City of Albuquerque Environmental Health Department
Air Quality Program

1 Civic Plaza NW, Room 3023

Albuquerque, New Mexico 87102

emerta(@cabq.gov

Re: Comments on the Proposed Revision to the Albuguerque-Bernalillo County
Affirmative Defenses for Excess Emissions

Dear Mr. Merta:

I appreciate the opportunity to submit the following comments on the City of Albuquerque
Environmental Health Department, Air Quality Program’s proposed revision to the Albuquerque-
Bemalillo County affirmative defenses for excess emissions, on behalf of Western Refining
Pipeline, LLC; Western Refining Terminals, LLC; and Western Refining Retail, LLC (collectively
referred to herein as “Western Refining”). Western Refining Pipeline, LLC and Western Refining
Terminals, LLC operate a pipeline, pipeline office, and petroleum products and asphalt terminals
in Albuquerque. Western Refining Retail, LLC operates the Giant convenience stores and
associated gas stations.

Introduction

On June 12, 2015, the U.S. Environmental Protection Agency (“EPA™) published a call for state
implementation plan (“SIP") revisions to New Mexico and other affected states to revise the
affirmative defenses for excess emissions that occur during malfunctions, startups and shutdowns,
and emergencies.! The SIP call seeks revisions to the New Mexico SIP to be submitted by
November 223, 2016.2 Challenges to the SIP call are pending in the U.S. Court of Appeals for the
D.C. Circuit.

! 80 Fed. Reg. 33,840 (June 12, 2015). The New Mexico SIP provisions at issue are N.M. Admin. Code §§
20.2.7.111-113, which apply statewide, and N.M. Admin. Code §§ 20.11.49.16.A-C, which apply in the
Albuquerque-Bemalilio County area.

2 1d. at 33,848.

3 See Se. Legal Found,, Inc. v. EPA, No. 15-1166 (D.C. Cir.) (consolidating multiple petitions for review).




Mr. Ed Merta
March 2, 2016
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In response to the SIP call, the City of Albuquerque Environmental Health Department, Air
Quality Program has proposed a revision to the New Mexico SIP that would eliminate the
Albuquerque-Bernalillo County affirmative defenses for excess emissions and convert the
affirmative defense criteria into penalty assessment factors for consideration by the Air Quality
Program in an enforcement action.! The proposed revision would also amend certain other
definitions and provisions related to excess emissions generally.®

The Air Quality Program should not propose to eliminate the Albuquerque-Bernalillo County
affirmative defenses and convert the affirmative defense criteria into penalty assessment factors.
Instead, for the reasons identified below, the Air Quality Program should propose to retain the
Albuquerque-Bernalillo County affirmative defenses in the New Mexico Administrative Code as
locally-enforceable rules, and seek to remove these provisions only from the federally-enforceable
New Mexico SIP. Such a revision would ensure compliance with the SIP call, while preserving
the availability of the affirmative defenses in the local enforcement context. Moreover, to the
extent the Air Quality Program proposes to amend definitions and provisions related to excess
emissions generally, it should ensure that the amendments are consistent with any unchanged
provisions.

L The Air Quality Program should propose to retain the Albuquerque-Bernalillo
County affirmative defenses as locally-enforceable rules, and seek only to remove
these provisions from the federally-enforceable New Mexico SIP,

A, Removal of the affirmative defenses only from the SIP wounld ensure
compliance with the SIP call

In the preamble to the SIP call, EPA states that “[a] SIP revision to remove affirmative defense
provisions will assure that the SIP provision does not purport to alter or eliminate the jurisdiction
of federal courts to assess liability or to impose remedies consistent with the statutory authority
provided in [Clean Air Act] section 113 and section 304.”8 EPA further states that the court
decision that prompted the SIP call with respect to affirmative defenses:

did not speak directly to the issue of whether states can establish
affirmative defenses to be used by sources exclusively in state
administrative enforcement actions or in judicial enforcement in
state courts. The reasoning of the . . . court indicates only that such
provisions would be inconsistent with the [Clean Air Act] in the
context of judicial enforcement of SIP requirements in federal court.
Indeed, the . . . court suggested that if the EPA elected to consider

4 See “20.11.49 NMAC, Excess Emissions - Stakeholder Review Draft,” City of Albuquerque, Air Quality Control
Board (Jan. 27, 2016), available at {/fwww cabg.gov/airquality/air-quelity-control-board/documents/20-11-49-
nmac-stakeholder-review-draft-1-27-2016.pdf.

Sid

680 Fed. Reg. at 33,847.
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factors comparable to the affirmative defense criteria in its own
administrative enforcement proceedings, it may be able to do so.”

Thus, removal of the Albuquerque-Bernalillo County affirmative defenses only from the New
Mexico SIP would ensure compliance with the SIP call. The affirmative defenses would remain
in the New Mexico Administrative Code as locally-enforceable rules that would apply oaly in local
administrative enforcement actions or in judicial enforcement actions brought by the Air Quality
Program in New Mexico courts. Such “state-only” provisions are viable under EPA’s current
affirmative defense policy because:

The EPA of course agrees that states can exercise their own
enforcement discretion and elect not to bring an enforcement action
or seek certain remedies, using criteria analogous to an affirmative
defense. .. . To the extéent that the state developed an “enforcement
discretion” ¢ype provision that applied only in its own
administrative enforcement actions or only with respect to
enforcement actions brought by the state in state courts, such a
provision may be appropriate.®

In addition, at least one EPA Region has indicated that removing affirmative defense provisions
from a SIP, but retaining those provisions in state law, would be consistent with Clean Air Act
requirements and EPA’s affirmative defense policy and therefore approvable.®

B. Removal of the affirmative defenses only from the SIP would preserve the
availability of the affirmative defenses in the local enforcement context.

The Air Quality Program’s proposed revision to the New Mexico SIP would remove the
availability of the Albuquerque-Bemalillo County affirmative defenses even in the local
enforcement context—an approach which the SIP call does not require. Sources in the
Albuquerque-Bernalillo County area rely on the affirmative defenses to address the unavoidable
instances of maifunctions, startups and shutdowns, and emergencies that result in excess
emissions. The Air Quality Program should therefore propose 10 retain the affirmative defenses
in the New Mexico Administrative Code as locally-enforceable rules, thus preserving their
availability in local administrative enforcement actions or in judicial enforcement actions brought
by the Air Quality Program in New Mexico courts.

7 80 Fed. Reg. ut 33,855 (citing NRDC v. EP4, 749 F.3d 1055 (D.C. Cir. 2014)) (emphasis added).

® 80 Fed. Reg. at 33,855 (emphasis added).

9 See Letter from Carl Daly, Director, Air Program, EPA Region 8, to William Allison, Director, Air Pollution
Control Division, Colorado Department of Public Health (Nov. 12, 20185), available at

hitps:/iwww.colorado.gov/pacific/sites/default/files/| 1191 5-ComPrv-EPA-Docs.pdf (“A SIP revision following this
approach . . . would be more easily approved, subject to completion of our notice and comment process.”).

heis
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C. Recommended approach

The Air Quality Program should seek to remove the following Albuquerque-Bernalillo County
affirmative defense provisions only from the New Mexico SIP:

* N.M. Admin. Code § 20.11.49.16 (providing affirmative defenses for excess
emissions during malfunctions, startups and shutdowns, and emergencies)

» N.M. Admin. Code § 20.11.49.15(B)(15) (requiring a source to report its intent to
claim an affirmative defense for excess emissions)

e NM. Admin. Code § 20.11.49.6 (only the portion stating the objective of
establishing affirmative defenses for excess emissions)

¢ N.M. Admin. Code § 20.11.49.18 (allowing future enforcement action against a
source for excess emissions for which an affirmative defense determination has
been made)

These provisions should be retained in the New Mexico Administrative Code as locally-
enforceable rules in order to preserve their availability in the local enforcement context.

D. The recommended approach is no more stringent than but at least as stringent
as required by federal law.

The Albuquerque-Bemalillo County Air Quality Control Board adopted the Albuquerque-
Bemalillo County affirmative defenses pursuant to the New Mexico Air Quality Control Act,
which requires regulations adopted by the local board to be “no more stringent than but at least as
stringent as required by” federal law.!° At the time of adoption, the affirmative defenses were
consistent with the Clean Air Act and EPA’s then-current policy on affirmative defenses.!! As
such, EPA approved these provisions into the New Mexico SIP.!

EPA has revised its policy on affirmative defenses and now believes that SIP affirmative defense
provisions alter the authority of federal courts to find liability or impose remedies under Clean Air
Act sections 113 and 304.1*> However, as described above, EPA acknowledges that “state-only”
affirmative defenses would not be inconsistent with the Clean Air Act in the context of judicial

10N M. Stat. Ann. § 74-2-5(C)(1)(a); see also NM. Admin. Code §§ 20.2.7.3 (providing that the statutory authority
for the statewide affirmative defenses specifically includes N.M. Stat. Ann. § 74-2-5(C)).

U1 See 75 Fed. Reg. 5,698 (Feb. 4, 2010) (EPA’s approval of the Albuquerque-Bernalillo County area affirmative
defenses as consistent with the Clean Air Act and EPA’s September 20, 1999 policy memorandum “State
Implementation Plans: Policy Regarding Excess Emissions During Malfunctions, Startup, and Shutdown”); see also
74 Fed. Reg. 46,910 (Sept. 14, 2009) (EPA’s approval of the substantively identical statewide affirmative defenses
for the same reason).

1275 Fed. Reg. at 5,698.

13 80 Fed. Reg. at 33,981.

Tal
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enforcement of SIP requirements in federal court.!* Thus, the recommended approach is “no more
stringent than but at least as stringent as required by” federal law.!’

IL To the extent the Air Quality Program proposes to amend definitions and provisions
related to excess emissions generally, it should ensure that the amendments are
consistent with any unchanged provisions.

The Air Quality Program has also proposed to amend definitions and provisions related to excess
emissions generally in N.M. Admin. Code § 20.11.49. Specifically, the department proposes to
revise the definitions of “malfunction,” “shutdown,” “startup,” and “stationary source” or “source”
(respectively, N.M. Admin. Code § 20.11.49.7(G), (J), (K), and (L)), and to revise the provision
governing the operation of a source during periods of excess emissions (N.M. Admin. Code §
20.11.49.14).'6

The Air Quality Program should ensure that these amendments are consistent with any unchanged
provisions. For example, the proposed revision to the definition of the “stationary source™ or
“source” from “any building, structure, facility, or installation which emits or may emit a
regulated air pollutant” to “a structure, building, equipment, facility, installation or operation
that emits or may emit an air contaminant” would be inconsistent with the unchanged definition
of “building, structure, facility, or installation” at N.M. Admin. Code § 20.11.49.7(D).

LI

On behalf of Western Refining, I appreciate your consideration of these comments. Please do not
hesitate to contact me if you have questions.

Sincerely,

/\9&

Marcus J. Rael, Jr.

14 80 Fed, Reg, 33,855-86.
5 N.M. Stat. Ann. § 74-2-5(C)(1)(a).
16 See “20.11.49 NMAC, Excess Emissions - Stakeholder Review Draft.”
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CITY OF ALBUQUER QUE

Environmental Health Department

Marcy Lou Leonard, Dircctor

June 27,2016

Marcus J. Rael, Jr.
500 Marquette Ave. NW, Suite 700
Albuquerque NM 87102

Dear Mr. Rael:

Thank you for your comments of March 2, 2016 (“Western Refining Letter™) on the
Environmental Health Department’s (EHD) draft amended 20.11.49 NMAC, Excess
Emissions. Our response follows.

EHD has decided against the “state only” affirmative defense approach proposed by
Western Refining. However, EHD agrees with Western Refining’s comments regarding
potential inconsistencies that may arise if the Part 49 definitions were changed and has
deleted those changes from the latest proposed draft Part 49,

PO Box 1293 The Western Refining Letter suggested withdrawing affirmative defense provisions
from 20.11.49 NMAC from the SIP and retaining them unchanged as provisions in a
“state only” regulation, outside of the SIP. Western Refining contends that this “would
Albuquerque ensure compliance with the SIP call” and that state only affirmative defenses “are viable
under EPA’s current affirmative defense policy.”' The Western Refining Letter cited
language in EPA’s SIP call® as support for this position, along with an EPA Region 8
NM 87103 letter to the State of Colorado.’
EHD agrees that a “state only™ affirmative defense regulation would be potentially
approvable by EPA. However, EHD has concluded that this approach suffers from a
www.cabq.gov critical disadvantage.

In particular, EPA has informed EHD that state only affirmative defenses would threaten
the City / County’s federally delegated permitting authority for Title V sources. 40 CFR
70.11(a)(3)(i) provides that a state operating permit program must contain provisions to

! Letter from Marcus J. Rael to City of Albuquerque Environmental Health Department on behalf of
Western Refining, al 3 (Mar. 2, 2016). (commenting on earlier draft of Proposed Part 49).

? State Implementation Plans: Response to Petition for Rulemaking; Restatement and Update of EPA's
SSM Policy Applicable to SIPs; Findings of Substantial Inadequacy, and SIP Calls to Amend Provisions Applying to
Excess Emissions During Periods of Startup, Shutdown and Malfunction, 80 Fed. Reg. 33.840 at 33,855 t0 33,856
(June 12,2015).

3 Letter from Marcus J. Rael, at 3.




“assess or sue to recover in court civil penalties...for violation of any applicable
requirement [among other things].” EPA takes the position that the affirmative defense
provisions in the existing language of 20.11.49 NMAC would violate this Title V
requirement even if it were a “state only” provision.

Thus, if the Air Board left Part 49 intact and it was only removed from the SIP, this may
not resolve the issue about affirmative defenses. EHD might then receive a deficiency
notice from EPA about its Title V program. At that point, EHD would have to propose a
second rulemaking which would likely propose what EHD is proposing now—to replace
affirmative defenses with enforcement discretion. EHD sees no benefit in conducting
two rulemakings where one would suffice.

To avoid future issues with its Title V permitting program and bring 20.11.49 NMAC
into compliance with all EPA regulations, EHD will pursue the reporting and
enforcement discretion approach and not adopt “state only” affirmative defenses.

EHD believes this is the best resolution. EPA has pointed out that there is a high level of
public interest in affirmative defenses. Litigation about affirmative defenses for excess
emissions has continued for years.’ Retaining state only affirmative defenses only
prolongs the legal uncertainty.

Enforcement discretion can achieve the same end result as affirmative defenses have in
the past. The owner or operator of the source will have an opportunity to provide
information to EHD to show why enforcement discretion is warranted based on the
facts. While EHD understands that an owner or operator may prefer an affirmative
defense, EHD anticipates that enforcement discretion will lead to similar end results
with less long term legal uncertainty.

Finally, the Western Refining Letter pointed out inconsistencies between changes that
EHD proposed to some definitions in 20.11.49 NMAC versus language that would
remain unchanged in EHD’s proposed draft. After considering this comment, EHD
agrees with Western Refining. EHD has therefore decided against amending any of the
definitions in 20.11.49 NMAC at this time and will reserve consideration of any
necessary amendments to the definitions for a future action.

% 80 Fed. Reg. 33,840 at 33,844 (June 12. 2015).

* See Natural Resources Defense Council v. EPA, 749 F.3d 1055 (D.C. Cir. 2014): Luminant Generation
Co. v. EPA4, 714 F.3d 841 (5th Cir. 2013); Montana Sulfur & Chemical Co. v. EPA, 666 F.3d 1174 (9th Cir. 2012);
Settlement Agreement, November 30, 2011, Sierra Ciub et al. v. Jackson, No. 3:10-cv-06060-CRB (N.D. Cal.);
Arizona Public Service Co. v. EPA, 562 F.3d 1116 (5th Cir. 2009); Sierra Clubv. EPA, 551 F.3d 1019 (D.C. Cir.
2008).



“Startup” refers to a situation where a source activates equipment at a facility and an
unexpected amount of air pollution happens, resulting in a violation of limits on that air
pollution. “Shutdown” is the opposite of *‘startup.” It’s the time when a source turns off
machinery and an unexpected air pollution incident happens. Since startup and shutdown
happen all the time, it is important that air pollution events associated with these times
be carefully investigated to scc whether they are truly “unexpected” or whether the
source needs maintenance or better engineering.

“Malfunction™ refers to a situation where machinery is operating fine one second and
then unexpectedly goes awry the next. resulting in a burst of air pollution. When there is
a malfunction, there may be a question whether it was truly “unexpected.” For example,
if an engine’s oil was never changed it really wouldn’t be “unexpected” for it to break
down, possibly with lots of black smoke (air pollution). So, a source that contends that a
malfunction was “unexpected,” should expect to show that the source was properly
maintained, among other things, to avoid enforcement penalties.

The regulation on this subject covers one other special circumstance, besides the ones
you asked about, and that is “emergency.” This term refers to circumstances where a
catastrophic event forces the source to respond immediately in a way that causes air
pollution. Here again, specifics of the situation will affect whether enforcement is
appropriate and, if so, to what extent.

EHD hopes that these explanations are helpful. If you have further questions, please
don’t hesitate to call me.

Sincerely.

Z éé'é,u?ta(: e/«

Ed Merta

Air Quality Regulation Development Coordinator
Air Quality Program

Environmental Health Department

City of Albuquerque

505-768-2660

emerta@cabq.gov



From: Shar, Alan

To: Merta, Ed L.

Ca Bartlev, Richard; Donaldson, Guy

Subject: preliminary comments on the soon-to-be-proposed rule revisions to 20.11.49 NMAC, Excess Emissions
Date: Thursday, April 14, 2016 7:45:24 AM

Ed - Below please find our preliminary comments on the soon-to-be-proposed rule revisions

t020.11.49 NMAC, Excess Emissions. Comments have been coordinated with Guy and ORC.
Thanks.

Alan

Thank you for the opportunity to review the soon-to-be-proposed rule revisions to 20.11.49
NMAC, Excess Emissions.

It is our understanding that the City/County intends to adopt an enforcement discretion
approach, and do away with the affirmative defense, by revising the existing 20.11.49
NMAC, Excess Emissions rule in its current EPA-approved SIP. Please confirm if our
understanding of this approach is correct. If so, adoption of an enforcement discretion
approach to excess emissions in a SIP is certainly an acceptable response to EPA’s SSM SIP
call. See 80 Fed. Reg. 33840, 33980-1 (June 12, 2015). As appropriate, the enforcement
discretion approach in the proposed 20.1.49 only applies to State enforcement proceedings
and is not applicable to EPA enforcement or citizen suits. The EPA believes that such “state-
only” provisions should not be included in a SIP. Therefore, we strongly recommend that -
Albuquerque not submit the Part 49 revisions to EPA for approval as a SIP revision. Instead,

Albuquerque would need to submit a request to remove the entire existing 20.11.49 NMAC
from the EPA-approved SIP.

Our specific comments are as follows:

1. We support the idea of maintaining the notification and reporting provisions of the rule, as
this information would be useful in helping Albuquerque determine whether to exercise
its enforcement discretion. However, we are concerned that the language in soon-to-be
proposed 20.11.49.16 NMAC stating that supplemental reports must “show by a
preponderance of the evidence that each of the claimed criteria applied” may be confusing
and lead some to believe that if the source meets that burden, then the source is entitled to
relief. We note that the above-quoted language appears to be more appropriate for an
affirmative defense, rather than an enforcement discretion approach, and we would
strongly recommend its removal, or be reworded differently.

2. The enforcement discretion provisions should be clear and unequivocal that they apply
only to Albuquerque’s exercise of enforcement discretion and that information submitted
in the supplemental reports addressing the listed criteria may be used to guide the exercise

of enforcement discretion by Albuquerque enforcement officials. See 80 Fed. Reg. 33980-
81.

3. We support the language in 20.11.49.16 NMAC to the effect that the rule shall not be
construed to preclude EPA or federal court jurisdiction under Section 113 of the Act, or to
interfere with the rights of citizens under section 304 of the Act.

4. The use of the word “seeking” before the list of actions listed in 20.11.49.16(D)(1) - (4)
NMAC appears misplaced. We strongly recommend replacing the word *seeking” with
“involving,” “concemning.” or a similar word. In addition, the current SIP element
concerning actions involving excess emissions that cause an exceedance of a NAAQS or
PSD increment has been eliminated from the list of actions in the soon-to-be proposed
20.11.49.16(D)(1) - (4) NMAC. We strongly recommend this language be included in the
rule, as NAAQS and PSD increments are standards not covered by the term “federally
promulgated emission limits” under soon-to-be proposed 20.11.49.16(D)(3).

5. Soon-to-be proposed 20.11.49.116(D)(4) NMAC appears to prohibit consideration by the




department of information in a supplemental report in any enforcement action involving
violations of federally promulgated performance standards. We interpret this reference to
mean 40 CFR Part 60 (New Source Performance Standards) requirements only, and so
the rule would not extend to actions involving excess emission violations of 40 CFR Parts
61 and 63 (NESHAP or MACT standards) or any other federally promulgated standards
or emission limits, We strongly recommend this soon-to-be proposed 20.11.49.16(D)
NMAC be revised to include actions involving excess emission violation of 40 CFR Parts
61 and 63 (NESHAP) requirements or any other federally promulgated standard or
emission limit, as well.

We appreciate your efforts to address excess emissions and the SSM SIP Call. If you have any
questions regarding these comments, please feel free to contact me.



CITY OF ALBUQUERQUE

PO Box 1293

Albuqueryue

New Mexico 87103

www.cabq.gov

June 3, 2016

Alan Shar

USEPA Region 6

1445 Ross Ave., Suite 1200
Mail Code: 6MM

Dallas, TX 75202-2733

Re: Response to EPA comments on draft regulation responding to EPA SIP call on
SSM excess emissions

Dear Alan:

Thank you for your comments of April 14 on our pre-rulemaking review draft of a
proposed amended 20.11.49 NMAC. We appreciate the time that EPA has taken to
provide feedback as we comply with EPA’s SIP call.

The remainder of this letter quotes EPA’s comments of April 14 and provides EHD’s
response to each. Changes made in responsc to EPA comments appear in the revised
pre-rulemaking draft of EHD’s proposed amended 20.11.49 NMAC, enclosed with
this letter.

EPA general comment 1:

It is our understanding that the City/County intends to adopt an
enforcement discretion approach, and do away with the affirmative
defense, by revising the existing 20.11.49 NMAC, Excess Emissions rule
in its current EPA-approved SIP. Please confirm if our understanding of
this approach is correct. If so, adoption of an enforcement discretion
approach to excess emissions in a SIP is certainly an acceptable response
to EPA’s SSM SIP call. See 80 Fed. Reg. 33840, 33980-1 (June 12,
2015).

EHD response:
EHD confirms EPA’s understanding as described above. The City/County intends to

adopt an enforcement discretion approach as outlined in EPA’s SSM SIP call and
remove affirmative defenses from the text of 20.11.49 NMAC, Excess Emissions.
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EPA general comment 2:

The EPA believes that such *“state-only™ provisions should not be
included in a SIP. Therefore, we strongly recommend that Albuguerque
not submit the Part 49 revisions to EPA for approval as a SIP revision.
Instead. Albuquerque would necd to submit a request to remove the
entire existing 20.11.49 NMAC from the EPA-approved SIP.

EHD response:

EHD accepts EPA’s recommendation. EIID will propose to the Albuquerque --
Bernalillo County Air Quality Control Board that the Board adopt EHD’s proposed
amended 20.11.49 NMAC as a regulation in effect only under New Mexico law. EHD
will also ask that the Board authorize all necessary action to request that EPA remove
the entire existing 20.11.49 NMAC from the EPA-approved SIP.

EPA specific comment 1:

We support the idea of maintaining the notification and reporting
provisions of the rule, as this information would be useful in helping
Albuquerque determine whether to exercise its enforccment discretion.
Howcver, we are concerned that the language in soon-to-be proposed
20.11.49.16 NMAC stating that supplemental reports must “show by a
preponderance of the evidence that each of the claimed criteria applied™
may be confusing and lead some to believe that if the source meets that
burden, then the source is entitled to relief. We note that the above-
quoted language appears to be more appropriate for an affirmative
defense. rather than an enforcement discretion approach, and we would
strongly recommend its removal, or be reworded differently.

EHD response:

In response to this comment, EHD has revised its proposed draft to remove from
20.11.49.16 NMAC the phrase “show by a preponderance of the evidence.” EHD has
substituted new language. such that the revised sentence now reads: “An owner or
operator of a source who contends that enforcement action for an excess emission is
not warranted must provide information in a supplemental report as described in
Subsections A, B, or C 0f 20.11.49.16 NMAC.” See the attached revised draft of the
regulation, page 4, lines 28-30.

EHD also notes that its draft amended regulation provides, at 20.11.49.16.D NMAC:
“Nothing in 20.11.49 NMAC creates an affirmative defense or entitles a source to
relief from penalties for an excess emission.” EHD proposes to retain this wording
when it moves to the public hearing process. See the attached draft regulation, page 6,
lines 33-34. EHD inserted this language into the draft regulation in order to remove
any doubt about whether the revised version of the regulation creates an affirmative
defense or entitles a source to relief.



(F¥)

EHD believes its revised draft avoids ambiguities about whether any provision in
20.11.49 NMAC creates an affirmative defense or entitles a source to relief
automatically if it meets certain criteria.

EPA specific comment 2:

The enforcement discretion provisions should be clear and unequivocal
that they apply only to Albuquerque's exercise of enforcement discretion
and that information submiltted in the supplemental reports addressing
the listed criteria may be used to guide the exercisc of enforcement
discretion by Albuquerque enforcement officials. Sce 80 Fed. Reg,.
33980-81.

EHD response:

EHD intends the enforcement discretion criteria in its draft regulation to apply only to
EHD’s exercise of enforcement discretion, not to EPA or any other party. To make
this intent clearer. EHD will insert into the draft regulation, at 20.11.49.16 NMAC.
page 4, lines 33-35, the following sentence: “The information in the supplemental
report may be considered by the department at its sole discretion and is not intended to
be enforceable in a legal proceeding by any party or to limit the enforcement authority
of any party.”

EPA specific comment 3:

We support the language in 20.11.49.16 NMAC to the effect that the rule
shall not be construed to preclude EPA or federal court jurisdiction under
Scction 113 of the Act, or to interfere with the rights of citizens under
section 304 of the Act.

EHD response:
EHD thanks EPA for this comment.
EPA specific comment 4:

The use of the word “seeking” before the list of actions listed in
20.11.49.16(D)(1) - (4) NMAC appears misplaced. We strongly
recommend replacing the word “seeking” with “involving,”
“concerning,” or a similar word. In addition, the current SIP element
concerning actions involving excess emissions that cause an exceedance
of a NAAQS or PSD increment has been eliminated from the list of
actions in the soon-to-be proposed 20.11.49.16(D)(1) — (4) NMAC. We
strongly recommend this language be included in the rule, as NAAQS
and PSD increments are standards not covered by the term “federally
promulgated emission limits” under soon-to-be proposed
20.11.49.16(D)(3).



EHD response:

EHD agrees with this comment. EHD will replace the word “seeking” in the cited
provision of its draft regulation with the word “involving.” See the enclosed draft.
20.11.16.D NMAC, page 6, line 38. As recommended by EPA. EHD is also inserting
language in the draft 0f 20.11.16.D NMAC regarding exceedance of a NAAQS or
PSD increment. The list of actions in the draft 20.11.16.D NMAC will now include
the following: “(3) exceedance of the NAAQS or PSD increments.” See the attached
draft, page 6, line 41.

EPA specific comment 5:

Soon-to-be proposed 20.11.49.116(D)(4) NMAC appears to prohibit
consideration by the department of information in a supplemental report
in any enforcement action involving violations of federally promulgated
performance standards. We interpret this reference to mean 40 CFR Part
60 (New Source Performance Standards) requirements only, and so the
rule would not extend to actions involving excess emission violations of
40 CFR Parts 61 and 63 (NESHAP or MACT standards) or any other
federally promulgated standards or emission limits. We strongly
recommend this soon-to-be proposed 20.11.49.16(D) NMAC be revised
to include actions involving excess emission violation of 40 CFR Parts
61 and 63 (NESHAP) requirements or any other federally promulgated
standard or emission limit, as well.

EHD response:

To address this comment, EHD will make changes in the language of its proposed
draft 20.11.49.16.D NMAUC. See the attached draft regulation, page 6, lines 42-45.
Following this change. items (4) and (5) in the drafi 20.11.49.16.D NMAC now
address any violations of requirements in or derived from 40 CFR 60, 61, and 63 or
any other federally promulgated emission standard or emission limit.



Please do not hesitate to contact me il you should have questions or further comments
in regard to this matter.

Sincerely,

26@114&. MNedr

Ed Merta

Air Quality Regulation Development Coordinator
Environmental Health Department

City of Albuquerque

One Civic Plaza NW, Suite 3023

Albuquerque, NM 87103

(505) 768-2660

emerta(@cabq.gov

Enclosure

cc: Dario Rocha, Control Strategies Manager, Environmental Health Department
Danny Nevarez, Deputy Director. Environmental Health Department



<€D 81, UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
W REGION 6
N A 1445 ROSS AVENUE, SUITE 1200

%%ifo": DALLAS, TX 75202.2733
£ Mertha JUL 07 2016

Air Quality Regulation Development Coordinator
Environmental Health Department

City of Albuquerque

P.O. Box 1293

Albuquerque, NM 87103

Dear Mr, Mertha:

Thank you for the opportunity to review and comment on proposed revisions to the excess emissions
provisions of the New Mexico State Implementation Plan (SIP) for Albuquerque-Bernalillo County
found at 20.11.49 New Mexico Administrative Code (NMAC). It is our understanding that the proposed
revisions are in response to EPA’s Startup, Shutdown, and Malfunction (SSM) SIP Call. See 80 FR
33840, June 12, 2015. We would also like to acknowledge the Environmental Health Department’s
(EHD) diligent efforts to address the SSM SIP Call.

Proposed revisions 10 sections 20.11.49.16(A) — (C) NMAC would remove the current affirmative
defense provisions for excess emissions associated with the startup, shutdown, malfunction, or
emergency events, and replace them with an enforcement discretion approch when evaluating
supplemental reports for excess emissions. The EPA has noted that the use of enforcement discretion by

state agency personnel may be an appropriate approach to address excess emissions during SSM events.
See 80 FR 33980, June 12, 2015.

As a result of above-described proposed revisions, sections 20.11.49.15(B).15 NMAC; 20.11.49.16(D)
NMAC; 20.11.49.16(E) NMAC; 20.11.49.18 NMAC,; and a portion of 20.11.49.6 NMAC are rendered
inoperative or superfluous. These sections are also proposed to be removed from the existing SIP for
Albuquerque-Bernalillo County. Removal of these sections from the SIP is consistent with EPA’s
findings for Albuguerque-Bernalillo County in the SSM SIP Call. See 80 FR 33968, June 12, 2015.

According to Item 15 of AQCB Petition No. 2016-3, the EHD does not intend to submit the revised
version of 20.11.49 NMAC to the EPA as a revision to the SIP for Albuquerque-Bemalillo County. We
support this approach and note that “state-only” enforcement discretion related rules do not have to be
submitted to the EPA for review and inclusion into the SIP. Therefore, it is our understanding that EHD
intends to withdraw the existing 20.11.49 NMAC in its entirety from the SIP, and retain the revised
20.11.49 NMAC in its entirety outside the SIP as a “state-only” rule. We believe it is preferable for
“state-only” enforcement discretion rules to be outside the EPA-approved SIP in order to minimize any
potential for confusion about the applicability of such provisions.

Our specific comments on the proposed revisions are as follows:

1. The submittal lctter from your agency should clearly state that the EHD is withdrawing 20.11.49
NMAC from the SIP, and retaining the revised 20.11.49 in its entirety outside of the SIP.

Intemet Addrass (URL) - http-//www epa.qov/earth 116/
Recyc'ed/Recyclable - Printed with Vegetable Ol Based Inks on Recycled Paper (Minimum 30°% Postconsumer)




2. Due to the fact that EHD is proposing to remove 20.11.49 NMAC from the New Mexico SIP for
Albuquerque-Bemalillo County, a demonstration under Clean Air Act (CAA) section 110(1) isa
necessary component of your SIP submittal to the EPA. Sce 80 FR 33975, June 12, 2015.

3. The EPA is supportive of the statement in 20.11.49.14 NMAC that “the emission of a regulated air
pollutant in excess of the quantity, rate, opacity, or concentration specified in an air quality
regulation or permit condition that resulls in an excess emission is a violation of the air quality
regulation or permit condition and may be subject to an enforcement action.” This statement is
consistent with EPA’s interpretation of the CAA, and its longstanding policy statements concerning
excess emissions since 1982,

4. The EPA is supportive of the statement in 20.2.49.16 NMAC that this rule “shall not be construed to
preclude EPA or federal court jurisdiction under section 113 of the federal act to assess civil
penalties ..., or to interfere with the rights of litigants to pursue enforcement consistent with their
rights under the citizen suit provision of section 304 of the federal act.” This statement is consistent
with sections 113 and 304 of the CAA.

5. The EPA is supportive of adoption of enforcement discretion approach as the June 14, 2016 (81 FR
38645) publication also calls for removal of the affirmative defense provisions for
upsets/emergencies found in the regulations for state and federal operating permit programs.

Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242.
Sincerely,
Guy Donaldson

Chief
Air Planning Section



ANALYSIS DEMONSTRATING COMPLIANCE WITH REQUIREMENTS OF THE
CLEAN AIR ACT, SECTION 110(1).

CITY OF ALBUQUERQUE
ENVIRONMENTAL HEALTH DEPARTMENT

To be submitted to the U.S. Environmental Protection Agency (“EPA”) in support of a
proposed revision to Albuquerque — Bernalillo County provisions of the New Mexico State
Implementation Plan

This non-interference demonstration is submitted in support of a proposed revision to the
New Mexico State Implementation Plan (“SIP”’), which would remove 20.11.49 NMAC — Excess
Emissions in its entirety from the SIP (“Proposed SIP Revision™). The Proposed SIP Revision

responds to an EPA determination (“SIP Call”) that certain provisions in 20.11.49 NMAC are

substantially inadequate to comply with the Clean Air Act. 80 Fed Reg. 33, 840 (June 12, 2015).

Brief description of related state administrative proceedings

As described elsewhere in supporting materials submitted to EPA for this Proposed SIP
Revision, the City of Albuquerque Environmental Health Department (“EHD”) petitioned the
Albuquerque — Bernalillo County Air Quality Control Board (“Air Board™) on June 27. 2016,
proposing a request to EPA to remove 20.11.49 NMAC in its entirety from the SIP and amend
the state regulation to remove all provisions related to affirmative defenses, substituting
enforcement discretion provisions applicable only to EHD. The Air Board subsequently held a
hearing and voted in favor of the actions requested in EHD’s petition. All requirements for this
rulemaking under state and local law were met. This Proposed SIP Revision submittal to EPA

includes all necessary documentation to show that SIP submittal requirements in 40 CFR Part 51,

Appendix V were followed.

ANALYSIS REQUIRED UNDER 42 U.S.C. § 7410(1) PAGE1




Description of the requirements of Section 110(1)

The Clean Air Act, at Section 110(l) prohibits EPA from approving a proposed State
Implementation Plan (SIP) revision if the revision would interfere with any applicable
requirement concerning attainment and reasonable further progress, or any other applicable
requirement of the Clean Air Act. Therefore, the EPA has stated that it will approve a SIP
revision that removes or modifies control measure(s) in a SIP only after a state submitting a
proposed revision has demonstrated that such removal or modification will not interfere with
attainment of the National Ambient Air Quality Standards (NAAQS), rates of progress for
emission reductions in nonattainment areas, reasonable further progress as defined in state plans
for nonattainment areas, or any other applicable requirement of the Clean Air Act.

Specifically, Section 110(]) states:

“Each revision to an implementation plan submitted by a State under this Act shall be
adopted by such State after reasonable notice and public hearing. The Administrator
shall not approve a revision of a plan if the revision would interfere with any applicable
requirement concerning attainment and reasonable further progress (as defined in

section 171), or any other applicable requirement of this Act.”

EPA general guidance issued along with the SIP Call illustrates how a jurisdiction such
as Albuquerque — Bernalillo County can demonstrate compliance with conditions imposed by

CAA § 110(1). EPA indicates that the jurisdiction need not submit a “complicated analysis”
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involving quantitative supporting evidence. 80 Fed. Reg. 33,975 (June 12, 2015). After
examining this general guidance and consulting with EPA Region 6, it is EHD’s understanding

that a jurisdiction can demonstrate compliance with Section 110(l) by providing evidence

showing that the Proposed SIP Revision:
(1) removes existing affirmative defense provisions from the SIP provision at issue;

(2) substitutes criteria that a state air agency may or may not apply in exercising its own

enforcement discretion, without applying to enforcement action by other parties;
(3) does not alter any other substantive aspects of the SIP provision at issue;
(4) does not alter any emission limitations applied to sources.

Based on the above guidance and on consultation with EPA Region 6, it is EHD’s
understanding that, rather than a quantitative demonstration of predicted emission levels or
ambient air quality, a demonstration in response to the SIP Call intended to show compliance
with the requirements of Section 110(1) shouid provide a qualitative analysis of the four factors
enumerated above.

That qualitative analysis appears below. It examines the four factors enumerated above as
they apply to a 20.11.49 NMAC that has been removed from the New Mexico SIP and, further,
amended as a state only regulation so that affirmative defense provisions are replaced with
criteria guiding EHD’s exercise of enforcement discretion criteria applicable only to EHD and

not to enforcement actions by any other party.
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The Proposed SIP Revision would remove affirmative defenses from the SIP

As shown in the supporting materials for the Proposed SIP Revision (including hearing
testimony, the Statement of Reasons adopted by the Air Board, and the amended 20.11.49
NMAC that will be filed with the State Records Center and Archives), EHD is requesting that
EPA remove 20.11.49 NMAC i its entirety from the SIP.

EHD further notes that, consistent with the SIP Call, the state regulation adopted by the
Air Board removes affirmative defense provisions from the regulation at 20.11.49(A), (B), and
(C) NMAC, along with certain other related provisions elsewhere in the regulation. The
provisions identified in the SIP Call as substantially inadequate under the Clean Air Act would

be removed from the SIP following EPA approval of the removal.

The amended 20.11.49 NMAC effective under state law replaces affirmative defense
provisions with state-only enforcement criteria

As shown in supporting materials for the Proposed SIP Revision (including hearing
testimony, the Statement of Reasons adopted by the Air Board, and the amended 20.11.49
NMAC that will be filed with the State Records Center and Archives), the amended 20.11.49
NMAC will be effective as state law only and includes no affirmative defense provisions. They
have been entirely removed from the regulation, replaced with language based on EHD’s
exercise of enforcement discretion regarding excess emissions episodes on a case by case basis.
This language has been drafted in accordance with EPA policy described in the SIP Call, in EPA
Guidance documents, and in consultations with EPA Region 6. The provisions in the regulation
regarding exercise of enforcement discretion apply only to EHD, not to any other party,
including EPA, federal courts, or persons bringing an enforcement action under the citizen suit

provision of the Clean Air Act.
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Specific features of the amended 20.11.49 NMAC that comply with EPA policy and with

recommendations from EPA Region 6 regarding compliance with Section 110(1) include:

* language at 20.11.49.14 NMAC stating that “emission of a regulated air pollutant in
excess of the quantity, rate, opacity, or concentration specified in an air quality regulation
or permit condition that results in an excess emission is a violation of the air quality
regulation or permit condition and may be subject to an enforcement action.”

e provisions in 20.11.49.15 NMAC and 20.11.49.16 NMAC requiring that a source owner
or operator’s notification and supplemental reporting of excess emissions episodes must,
among other things, document proper air pollution control management methods to
facilitate EHD’s evaluation of potential enforcement actions;

o language at 20.11.49.16 NMAC stating that the rule “shall not be construed to preclude
EPA or federal court jurisdiction under section 113 [of the Clean Air Act] to assess civil
penalties or other forms of relief for periods of excess emissions, to prevent EPA or the
courts from considering the statutory factors for the assessment of civil penalties under
section 113 [of the Act], or to interfere with the rights of litigants to pursue enforcement

consistent with their rights under the citizen suit provision of section 304 [of the Act].”

The Proposed SIP Revision would not alter any substantive aspect of 20.11.49 NMAC other
than the provisions in the SIP related to affirmative defenses

As shown in the supporting materials for the Proposed SIP Revision (including hearing
testimony, the Statement of Reasons adopted by the Air Board, and the amended 20.11.49
NMAC that will be filed with the State Records Center and Archives), the amendments to

20.11.49 NMAC do not amend substantive provisions in the regulation other than those that must

ANALYSIS REQUIRED UNDER 42 U.S.C. § 7410(1) PAGE S



be amended to replace affirmative defenses provisions with enforcement discretion criteria in
accordance with EPA policy and guidance. Certain other minor changes to clarify the language

of the regulation would not alter substantive provisions related to the SIP Call.

The Proposed SIP Revision would not alter any emission limitations applicable to any
regulated source

As shown in the supporting materials for the Proposed SIP Revision (including hearing
testimony, the Statement of Reasons adopted by the Air Board, and the amended 20.11.49
NMAC that will be filed with the State Records Center and Archives), emission reductions
applicable to regulated air pollutant sources in Albuquerque and Bernalillo County are not
affected under the amended 20.11.49 NMAC. Rather, the changes in the regulation merely alter
certain aspects of the process by which EHD approaches enforcement actions in the event of
excess emissions related to startup, shutdown, and malfunction.

Because emission limitations will not change under the amended regulation, EHD does
not anticipate that the amendments will cause an increase in the amount of emissions or the

number of excess emission episodes.

Conclusion

In light of the information presented above and in the rest of the supporting materials for
this Proposed SIP Revision, EHD has determined that the National Ambient Air Quality
Standards will continue to be maintained and there will be no interference with rates of progress,

reasonable further progress, or any other requirement of the Clean Air Act.
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ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

IN THE MATTER OF PETITION TO AMEND
20.11.49 NMAC- EXCESS EMISSIONS AQCB Petition No.2016-3

Environmental Health Department,
City of Albuquerque, Petitioner
ENVIRONMENTAL HEALTH DEPARTMENT'S
PROPOSED ORDER AND STATEMENT OF REASONS
FOR ADOPTING AMENDMENTS TO
20.11.49 NMAC, EXCESS EMISSIONS

This matter comes before the Albuquerque — Bernalillo County Air Quality Control
Board (“Air Board™) upon a Petition filed by the City of Albuquerque Environmental Health
Department (“EHD”), proposing amendments to 20.11.49 NMAC - Excess Emissions (“EHD’s
Proposed Rule”) and a request to the U.S. Environmental Protection Agency (“EPA™) to
withdraw the regulation in its entirety from the State Implementation Plan (“SIP”).

A public hearing was held in Albuquerque on September 14, 2016, with a quorum of the
Air Board present during the hearing. Following the hearing, the Air Board deliberated and voted
to adopt the proposed amendments for the reasons that follow:

Findings of Fact

1. 20.11.49 NMAC - Excess Emissions, creates processes for addressing excess
emissions by stationary sources. An excess emission is an unexpected emission of a regulated air
pollutant from a stationary source that violates an emission limit in a permit or regulation. Reyes
Testimony, page 2; Rocha Testimony, pages 1-2.

2. Among other provisions, the currently effective 20.11.49 NMAC in effect prior to

this rulemaking allowed an owner or operator of a stationary source (“Permittee’) to claim an

affirmative defense for excess emissions that occur during startup, shutdown, malfunction, and
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emergency. An affirmative defense claim under 20.11.49 NMAC requires a Permittee to describe
extenuating circumstances of an excess emission that, in the Permittee’s view, make the excess
emission unpreventable and relief from civil penalties thus warranted. EHD would evaluate such
claims to determine whether they had sufficient factual support. If they did, relief from penalties
would be granted. If they did not, penalties could be assessed and the Permittee could appeal
EHD’s decision to the Court of Appeals. Reyes Testimony, pages 4-5.

3. On May 22, 2015, EPA issued a determination (“SIP Call”) that excess emissions
SIP provisions for 36 states, including provisions for Albuquerque and Bernalillo County, New
Mexico, were “substantially inadequate™ to comply with the federal Clean Air Act. The SIP Call
imposed a deadline of November 22, 2016 for affected jurisdictions to send an appropriate
proposed SIP revision to EPA for approval. Rocha Testimony, pages 2-3, 5-6.

4. The SIP Call cited specific provisions within 20.11.49 NMAC that EPA
concluded were substantially inadequate under the Clean Air Act because they unlawfully
impeded the discretion of federal courts to assess penalties under Sections 113 and 304 of the
Act. The impermissible provisions in 20.11.49 NMAC related to affirmative defenses for excess
emissions during startup, shutdown, malfunction, and emergency. The SIP Call stated that
removal of these specific provisions would comply with the SIP Call requirement to submit an
appropriate proposed SIP revision in response. Rocha Testimony, pages 3-5.

5. The SIP Call provided guidance on two alternative regulatory approaches for
excess emissions that could potentially avoid conflict with the Clean Air Act. One approach was
to formulate alternative emission limitations in a SIP regulation that would specifically address
excess emissions in a particular source category. EHD testimony at the hearing demonstrated that

adopting this approach was problematic due to the severe technical and logistical burdens it
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would impose. Rocha Testimony, Pages 6 to 7.

6. The other EPA recommended approach relied on the enforcement discretion of a
state or local air agency to address individual episodes of excess emissions on a case by case
basis. The SIP Call recommended specific criteria that could guide the exercise of such
discretion under the “enforcement discretion approach.” Rocha Testimony, pages 6-9.

7. On June 27, 2016, EHD petitioned the Air Board (**Petition™) for a rulemaking to
amend 20.11.49 NMAC and respond to the SIP Call by, among other things, removing language
providing affirmative defenses for excess emissions. A public review draft of EHD’s Proposed
Rule was attached to the Petition.

8. In accordance with the state Air Quality Control Act (Air Act”), NMSA 1978 §
74-2-6(C), Revised Ordinances of Albuquerque (“ROA”) § 9-5-1-6(C), Bernalillo County
Ordinances 30-35(c), 20.11.82.19 NMAC, and other state law, a notice of public hearing to
consider EHD’s Proposed Rule was properly published on July 29, 2016, in the New Mexico
Register and in the Albuquerque Journal on the same day. All requirements for notice of this
hearing were satisfied.

9. Both the Petition and hearing notice were emailed to persons known to be
interested in Air Board rulemaking proceedings or in the EPA SIP Call in particular. The Petition
was emailed on June 27, 2016, the day the Petition was filed. The hearing notice was emailed on
July 29, 2016, the day notice was published in the New Mexico Register and Albuquerque
Journal.

10.  The public hearing on EHD's Proposed Rule was held in Albuquerque, New
Mexico on September 14, 2016. The hearing was held in accordance with procedures in 20.11.82

NMAC, Rulemaking Procedures — Air Quality Control Board.
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11.  EHD testimony at the hearing showed that EHD’s Proposed Rule was drafted in
close consultation with EPA Region 6 to be consistent with the “enforcement discretion
approach” described in EPA’s SIP Call. EPA has stated that the resulting draft of EHD’s
Proposed Rule attached to EHD’s Petition appears to meet all the SIP Call requirements. It does
so by proposing amendments to the language of 20.11.49 NMAC removing all provisions related
to affirmative defenses, and substituting provisions relying on the exercise of EHD’s
enforcement discretion to address excess emissions episodes on a case by case basis. Rocha
Testimony, pages 9-10.

12. EHD's Proposed Rule replaces affirmative defense language in 20.11.49 NMAC
with language allowing a Permittee to file a “supplemental report” describing the circumstances
of an excess emission occurring during startup, shutdown, malfunction, or emergency. A
supplemental report on an excess emission, like a claim for an affirmative defense, requires the
Permittee to present facts demonstrating that the excess emission wasn’t reasonably preventable
and thus wasn't the Permittee’s fault. As with a claim for an affirmative defense, a supplemental
report allows the Permittee to ask for relief from civil penalties. As with a claim for an
affirmative defense, EHD will evaluate the supplemental report to determine if the facts
presented are sufficient to warrant relief from penalties. The Permittee may appeal EHD’s
decision to the Court of Appeals, as was the case with an affirmative defense. Reyes Testimony,
pages 6-9.

13.  EHD’s testimony showed that enforcement processes under EHD’s Proposed
Rule can lead to a similar end result to what has occurred in the past using affirmative defenses
for excess emissions due to startup, shutdown, malfunction, or emergency. The process for filing

a supplemental report will be similar to the one for claiming an affirmative defense, requiring
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demonstration of essentially the same facts to warrant relief from civil penalties. EHD will
approach enforcement decisions under the amended 20.11.49 NMAC as it did under the prior
version. If an excess emission was truly unpreventable, EHD anticipates using its enforcement
discretion to relieve a Permittee from penalties for it. Reyes Testimony, pages 8-9.

14. EHD’s testimony showed that EHD’s Proposed Rule makes certain other
advisable minor changes to the language of 20.11.49 NMAC, not required by the SIP Call, for
clarity and consistency. In consultations with EHD, EPA had no objection to these changes.
Rocha Testimony, pages 11-12.

15.  EHD’s testimony showed that removal of the entire 20.11.49 NMAC from the
SIP, at the recommendation of EPA Region 6, is advisable because the Clean Air Act contains no
requirement for states to have a regulation addressing enforcement provisions for excess
emissions. Rocha Testimony, page 10.

16.  EHD’s testimony showed that EHD’s Proposed Rule and withdrawal of 20.11.49
NMAC from the SIP will maintain air quality and meet all other Clean Air Act requirements, as
required by Section 110(1) of the Act Rocha Testimony, page 11.

17. One stakeholder, Western Refining, submitted pre-rulemaking comments to EHD
advocating retention of affirmative defense language in 20.11.49 NMAC and withdrawal of such
language from the SIP. Rocha Testimony, page 13.

18.  EHD’s testimony reported EPA’s position that the Western Refining approach is
potentially approvable by the EPA as a response to the SIP Call. Rocha Testimony, page 14.

19.  However, EHD testimony showed that adopting the Western Refining approach
over EHD’s Proposed Rule is not advisable. According to EPA Region 6, the Western Refining

approach would leave 20.11.49 NMAC in violation of an EPA regulation regarding operating
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permit programs required under Title V of the Clean Air Act, which apply primarily to large air
pollutant sources. The EPA regulation in question, 40 CFR § 70.11(a)(3), requires an air agency
to retain sufficient authority under state law to recover civil penalties in a judicial enforcement
action. EPA Region 6 informed EHD that affirmative defense provisions in 20.11.49 NMAC,
even as a state (or local) only rule, would violate the above EPA requirement by limiting or
restricting EHD’s ability to recover civil penalties in court if a source could establish the
necessary factual criteria. EPA stated that EHD might face a future EPA notice of deficiency in
its Title V operating permit program for large sources if 20.11.49 NMAC retained affirmative
defense language as a state only regulation. In that event, a new rulemaking to amend 20.11.49
NMAC would be necessary to avoid an EPA takeover of Title V permitting authority in
Albuquerque and Bernalillo County. Rocha Testimony, pages 14-15.

20.  All persons present at the hearing were given an opportunity to make a statement
regarding the proposed amendments and to cross-examine all witnesses. members of
the public appeared at the public hearing and asked questions following EHD’s introduction of
its testimony. members of the public made oral comments on EHD’s Proposed Rule.

written comments presented at the hearing were received by the hearing clerk.
written comments from the public were received prior to the hearing.

21.  All testimony at the hearing was taken under oath. A court reporter prepared a
transcript of the proceeding.

22.  The hearing record (was or was not) left open after the hearing.

23.  Following the hearing, the Air Board deliberated and voted on

(date) to adopt the proposed amendments by a vote of
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Conclusions of Law

1. The Air Board is authorized to “adopt, promulgate, publish, amend and repeal
regulations” consistent with the Air Act and “adopt a plan for the regulation, control, prevention,
or abatement of air pollution[.]” NMSA 1978 § 74-2-5(B)(1) and (B)(2) (“Air Act”). In adopting
regulations, the Air Board “shall give weight it deems appropriate to all facts and
circumstances,” including but not limited to those enumerated in the Air Act. NMSA 1978 § 74-
2-5(E).

2, City and County Ordinances authorize the Air Board, in accordance with the Air
Act, to adopt regulations and plans within Albuquerque and Bernalillo County addressing facts
and circumstances the Air Board deems appropriate. ROA § 9-5-1-4(A), (B) and (C); Bemalillo
County Ordinances 30-33(a), (b) and (c).

3. The presence of affirmative defenses in a SIP violates Sections 113 and 304 of the
Clean Air Act. Therefore, 20.11.49 NMAC, including its affirmative defense provisions, must be
removed from the Albuquerque-Bernalillo County portion of the New Mexico SIP.

4, Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a
state or local only regulation, violate EPA Title V regulations at 40 CFR § 70.11(a)(3).
Therefore, affirmative defense provisions must be removed from the language of the regulation,
over and above removal of the regulation itself from the SIP.

5. The actions requested in EHD’s Petition and Technical Testimony are consistent
with all requirements of the Clean Air Act, including those addressed in the EPA SIP Call,
Sections 113 and 304 of the Clean Air Act, and in EPA’s regulations governing state and local
Title V operating permit programs, 40 CFR § 70.11(a)(3). The EHD actions that the Air Board

concludes are consistent with the foregoing federal laws include removal of 20.11.49 NMAC in
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its entirety from the SIP, amending the regulation under state law to remove all affirmative
defense provisions, and substituting enforcement discretion provisions to address excess
emissions episodes.

6. Enforcement processes for Permittees under the amended 20.11.49 NMAC would
allow such processes to reach a similar end result to those obtained under affirmative defenses.
Permittees would continue to be able to request relief from civil penalties for excess emissions,
to be granted such relief when circumstances warranted, and to appeal EHD’s assessment of
penalties to the Court of Appeals.

7. Unlike the actions requested in EHD’s Petition, the alternative of removing
20.11.49 NMAC only from the SIP, while retaining affirmative defenses in a regulation effective
only under state (and local) lav;/, would leave 20.11.49 NMAC in violation of federal law
regarding requirements at 40 CFR § 70.11(a)(3) for state and local Title V operating permit
programs.

8. In light of the foregoing, this rulemaking action is within the Air Board’s legal
authority and addresses all appropriate facts and circumstances. NMSA 1978, § 74-2-4(E); ROA

§9-5-1-4(C); and Bernalillo County Ordinances, § 30-33(C).

Order
1. It is hereby ordered that the proposed regulatory change attached to EHD’s
Petition filed June 27, 2016 is adopted with any non-substantive modifications necessary for
filing with the State Records Center and Archives.
2. The amended 20.11.49 NMAC shall become effective 30 days after filing with the

State Records Center and Archives. NMSA 1978 § 74-2-6(F).
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3. Upon the amended 20.11.49 NMAC being filed with the State Records Center and
Archives and published in the New Mexico Register as required by NMSA 1978 § 14-4-1 et seq.,
it is hereby ordered that EHD prepare and send a proposed SIP revision to EPA consistent with

the requirements in 40 CFR Part 51, Appendix V, requesting that EPA remove 20.11.49 NMAC

in its entirety from the SIP.

ISSUED this day of September, 2016

Jane Cudney-Black
Chair, Albuquerque — Bernalillo County Air Quality Control Board
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ENVIRONMENTAL HEALTH DEPARTMENT'S
LEGAL BRIEF IN SUPPORT
OF PETITION TO AMEND 20.11.49 NMAC

The City of Albuquerque Environmental Health Department (“EHD”) petitions the
Albuquerque — Bernalillo County Air Quality Control Board (“Air Board”) to amend 20.11.49
NMAC, Excess Emissions (“Part 49”) and to authorize a request to the U.S. Environmental
Protection Agency (“EPA”) to remove Part 49 from the State Implementation Plan (“SIP”).
EHD’s proposal responds to a determination by the EPA that Part 49's affirmative defense
provisions do not comply with the federal Clean Air Act (“SIP Call”). As explained below, by
removing the affirmative defense provisions from Part 49, EHD’s proposal ensures compliance
with federal and state law and avoids the need to hold a second rulemaking hearing in the near
future.
L INTRODUCTION

Black’s Law Dictionary defines “affirmative defense” as “a defendant’s assertion of facts
and arguments that, if true, will defeat the plaintiff’s or prosecution’s claim, even if all the
allegations in the complaint are true.” Black’s Law Dictionary (10th ed. 2014). The classic

example of an affirmative defense is a statute of limitations which bars a legal claim after a
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certain amount of time has passed. If the defendant can prove that the applicable statute of
limitations has lapsed, it is entitled to dismissal of the alleged violation, regardless of its
culpability or the consequences of the violation.

Under the current version of Part 49, an owner or operator of a stationary source
(“Permittee”) may claim an affirmative defense for certain types of “excess emissions,” which
are defined as emissions that exceed an emission limit in a permit or regulation, 20.11.49.7(F)
NMAC, that were allegedly caused by the startup, shutdown, or malfunction of equipment or an
emergency. 20.11.49.16 NMAC. A Permittee who proves that the excess emission was not
reasonably preventable for one of these reasons cannot be assessed a civil penalty in an
administrative or judicial enforcement action.

The D.C. Circuit Court of Appeals has held that affirmative defenses for excess
emissions violate the Clean Air Act because they limit the authority and discretion of the federal
courts to assess penalties under Sections [13 and 304 of the Clean Air Act. In response, the EPA
has determined that Part 49's affirmative defense provisions (as well as similar provisions in the
regulations of more than 30 states and local authorities) violate the Clean Air Act, and ordered
the City of Albuquerque and Bernalillo County (and the other jurisdictions) to remove them from
their respective SIPs. Additionally, these affirmative defense provisions violate Title V of the
Clean Air Act even if they were retained in a locally-effective regulation outside the SIP,
because they interfere with EHD's authority to assess and recover penalties in administrative and
judicial enforcement actions. EHD's proposal substitutes the concept of enforcement discretion
for these affirmative defense provisions, both resolving these conflicts and ensuring that
Permittees are able to present exculpatory information that could reduce their liability for

penalties.

EHD'S LEGAL BRIEF IN SUPPORT OF
PETITION TO AMEND 20.11.49 NMAC 2



IL AFFIRMATIVE DEFENSES VIOLATE THE CLEAN AIR ACT.

Although the EPA long believed that affirmative defenses were permissible under the
Clean Air Act and allowed states and local authorities to adopt them in their SIPs, in 2014 the
D.C. Circuit Court of Appeals disagreed, and in response, the EPA has moved to restrict their
use.! In Natural Resources Defense Council v. EPA, the D.C. Circuit held that affirmative
defenses in an EPA regulation violated the Clean Air Act. 749 F.3d 1055 (D.C. Cir. 2014). The
case addressed an EPA regulation which provided an affirmative defense for malfunctions that
caused the violation of emission limits under Section 112 of the Clean Air Act. The affirmative
defense applied to both administrative enforcement actions by the EPA and judicial enforcement
actions by citizens in federal court. The Court held that the regulation impermissibly limited the
court’s authority and discretion to impose civil penalties. Id. at 1063 (*By its terms, Section

304(a) clearly vests authority over private suits in the courts, not EPA. As the language of the

' While the EPA and the federal courts have consistently rejected automatic exemptions for excess
emissions during startup, shutdown, or malfunction as violating the Clean Air Act, 80 Fed. Reg. 33,843, 33,849-50
(June 12, 2015); Mich. Dep’t of Envil. Quality v. Browner, 230 F.3d 181 (6th Cir. 2000); Sierra Club v. EPA, 551
F.3d 1019 (D.C. Cir. 2008); Arizona Public Service Co. v. EPA, 562 F.3d 1116 (10th Cir. 2009), the legality of
affirmative defenses has been a frequent subject of litigation. Sierra Club et al. v. Jackson, No. 3:10-cv-04060-CRB
{N.D. Cal. 2011); Arizona Public Service Co. v. EPA, 562 F.3d 1116 (10th Cir. 2010); Montana Sulfur & Chemical
Co. v. EPA, 666 F.3d 1174 (9th Cir. 2012); Luminant Generation Co. v. EPA, 714 F.3d 841 (5th Cir. 2013).
However, because the Clean Air Act vests the D.C. Circuit with the authority to make decisions regarding the
legality of nationally applicable regulations, its decision is the binding interpretation of the Clean Air Act. 42

U.S.C. § 307(b); 80 Fed. Reg. 33,853 (June 12, 2015).
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statute makes clear, the courts determine, on a case-by-case basis, whether civil penalties are
appropriate.”) (internal quotations omitted). Upon remand, the EPA concluded that any
affirmative defense provision for excess emissions in a SIP violates the Clean Air Act. 80 Fed.
Reg. 33,851 (June 12, 2015).

The EPA's changing approach to excess emissions is reflected in its response to the Air
Board's regulations. Beginning in 1971, the Air Board's regulations allowed an automatic
exemption for excess emissions. In 1981, the EPA notified the City of Albuquerque that the
automatic exemption violated the Clean Air Act. Exhibit 1. However, the EPA took no action to
enforce its decision. In 2009, the Air Board adopted EHD’s proposal to substitute affirmative
defenses for the automatic exemption. Exhibit 2. In 2010, the EPA approved these affirmative
defenses in the current Part 49. 75 Fed. Reg. 5,698 (February 4, 2010). In 2014, the D.C.
Circuit's decision in NRDC v. EPA prompted the EPA's SIP Call. On the other hand, the EPA
has consistently stated that authorized jurisdictions may exercise enforcement discretion to
address excess emissions, and this position has not been challenged under the Clean Air Act.

III. EHD’S PROPOSAL COMPLIES WITH THE EPA'S SIP CALL.

EHD’s proposal addresses the legal deficiencies in Part 49 identified by the EPA's SIP
Call. Specifically, the SIP Call determined that Part 49's affirmative defense provisions for
startup, shutdown, malfunction, and emergency (20.11.49.16.A, B, and C NMAC), along with
other related provisions, do not comply with the Clean Air Act. 80 Fed. Reg. 33,968 (June 12,
2015). The EPA recommended that the Air Board withdraw these provisions from the SIP, and
substitute a provision for enforcement discretion to address excess emissions on a case-by-case
basis. /d. at 33,968, 33,980-81. The SIP Call recognized that an enforcement discretion

provision could be contained in a regulation within the SIP or in a locally-effective regulation
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outside of the SIP. /d. at 33,855-56, 33.871, 33,980-81. However, the EPA cautioned that even
if such a provision were contained in a locally-effective regulation outside of the SIP, it could
not shield a Permittee from liability for a civil penalty upon a showing of certain facts, citing
Section 110(a)(2)(C) (the authorized jurisdiction must maintain sufficient authority to enforce
federal requirements). Id. at 33,855-56, 33,871.

EHD’s proposal satisfies the EPA's SIP Call. Removing the affirmative defense
provisions from the SIP remedies the violation of Sections 113 and 304 of the Clean Air Act.
Substituting the enforcement discretion provision in a locally-effective regulation outside the
SIP, and adding language expressly stating that this provision does not establish an affirmative
defense or shield a Permittee from liability for a civil penalty upon a showing of certain facts,
ensures compliance with Section 110(a)(2)(C) of the Clean Air Act. Although two commenters
suggested that the affirmative defense provisions could be retained in a locally-effective
regulation outside of the SIP, EHD disagrees because, as explained below, they present a
potential legal issue under another provision of the Clean Air Act, as well as the New Mexico
Air Quality Control Act (“State Act”).

1IV.  EHD'S PROPOSAL ENSURES COMPLIANCE WITH THE EPA'S TITLE V
PERMIT REGULATIONS.

In addition to the legal deficiencies identified earlier, the affirmative defense
provisions in Part 49 conflict with the federal requirements for Title V permits. Asa
result, if those provisions were not removed from Part 49, even if Part 49 were retained
only as a locally-effective regulation outside the SIP, they would violate EPA regulations

governing state and local Title V permitting programs.
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Title V of the Clean Air Act requires authorized jurisdictions such as the City of
Albuquerque and Bernalillo County to manage a permitting program for "major sources."
Major sources have the potential to emit more than 100 tons per year of a regulated air
pollutant such as carbon monoxide, oxides of nitrogen, and particulate matter, or 10 tons
per year of a single hazardous air pollutant or 25 tons per year of combined hazardous air
pollutants. 42, U.S.C. §§ 7661-7661f. The Air Board has adopted regulations to
implement a Title V permit program in the City of Albuquerque and Bernalillo County.
20.11.42 NMAC, Operating Permits.

EPA's Title V regulations obligate authorized jurisdictions to retain the unfettered
ability to enforce the permitting program. In particular, 40 CFR § 70.11(a)(3)(i) states:

Any agency administering a program shall have the following
enforcement authority to address violations of program
requirements by Part 70 sources...

To assess or sue to recover in court civil penalties and to seek
criminal remedies, including fines, according to the following: (i)
civil penalties shall be recoverable for the violation of any
applicable requirement; any permit condition; any fee or filing
requirement; any duty to allow or carry out inspection, entry, or
monitoring activities or, any regulation or orders issued by the
permitting authority. These penalties shall be recoverable in a
maximum amount of not less than $10,000 per day per violation.

EPA has notified EHD that Part 49's affirmative defense provisions would violate
this regulation, if they were retained in a locally-effective regulation outside the SIP.
Telephone Conversation of Carol Parker, Assistant City Attorney, City of Albuquerque,
and Ed Merta, Air Quality Regulation Development Coordinator, City of Albuquerque,
Environmental Health Department, with Rick Bartley, EPA Region 6 Office of Regional

Counsel (March 31, 2016). The regulation requires that authorized jurisdictions must

have the “authority” to recover civil penalties “in court.” Part 49's affirmative defense
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provisions limit EHD’s authority to recover a civil penalty in court because a major
source could not be held liable for a civil penalty if it proved the facts for the affirmative
defense. For this reason, EPA told EHD that it would be subject to a notice of deficiency
for the Title V permitting program if the Air Board were to retain Part 49's affirmative
defense provisions in a locally effective regulation outside the SIP, citing 42 U.S.C. §
7661a(i)(1).2 A notice of deficiency would require the Air Board to conduct a second
hearing to amend Part 49 or risk federal sanctions, including EPA's takeover of the Title
V permit program in Albuquerque and Bernalillo County. 42 U.S.C. §§ 7661a(i)(2), (3)
& (4). Although the Air Board's Title V regulations are not directly at issue in this
hearing, EHD’s proposal averts a second hearing and the attendant costs for both EHD
and the Air Board.

V. EHD'S PROPOSAL ENSURES COMPLIANCE WITH THE STATE ACT.

Affirmative defense provisions in a locally-effective regulation outside the SIP also may
violate the State Act. Like the Clean Air Act, the State Act assigns the courts sole discretion to
assess penalties in a judicial enforcement action. NMSA 1978 74-2-12.1 (authorizing a court to
assess civil penalties of up to $15,000 per day for violating a permit, regulation, or emergency
order and up to $25,000 per day for failing to comply with an administrative order). Like the

Clean Air Act, the State Act contains no language allowing the Air Board to limit the court’s

2 EPA recently proposed to codify this position in its Title V regulations. 80 Fed. Reg. 38,645 (June 14,

2016) (requiring authorized jurisdictions to remove all affirmative defenses from their Title V regulations.)
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authority in this way. However, an affirmative defense in a regulation adopted by the Air Board,
regardless of whether the regulation is part of the SIP or outside of the SIP, would excuse a
source from civil penalties if it could prove certain facts, thereby limiting the court’s authority to

assess penalties.

V1. EHD'S PROPOSAL DOES NOT VIOLATE THE STRINGENCY PROVISIONS
IN THE STATE ACT.

EHD’s proposal does not violate the stringency provisions in the State Act because those
provisions are not applicable to Part 49. The State Act prohibits the Air Board from adopting a
regulation that is more stringent than a federal requirement or standard in five specific areas: (1)
visibility on certain types of federal land; (2) Prevention of Significant Deterioration; (3)
achievement of National Ambient Air Quality Standards in nonattainment areas; (4) performance
standards for certain sources; and (5) emission standards for hazardous air pollutants. NMSA
1978 § 74-2-5(C)(1) and (2). EHD’s proposal does not affect any of these requirements or
standards, but rather conforms its enforcement process to federal law.

VII. PENDING LITIGATION DOES NOT OBVIATE THE AIR BOARD'S
OBLIGATION TO COMPLY WITH THE EPA' SIP CALL.

During EHD's presentation of the Petition on July §, 2016, the Air Board asked whether
EHD’s proposal could be affected by current litigation challenging the legality of the EPA's SIP
Call. The pending litigation does not allow Albuquerque and Bemalillo County to postpone their
compliance with the EPA's SIP Call.

Albuquerque and Bernalillo County are legally required to submit a proposed SIP
revision meeting the EPA's requirements no later than the SIP Call deadline of November 22,
2016. 42 U.S.C. § 7410(k)(5). This remains true in spite of any litigation challenging the SIP

Call’s legality because neither the EPA nor any federal court has vacated or stayed the SIP Call,
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nor otherwise relieved the affected jurisdictions of their obligation to comply with the SIP Call?

Moreover, it is impossible to predict the timing or outcome of a decision in the pending
litigation, or EPA’s response to the court's decision when it is eventually issued. Absent a stay,
Albuquerque and Bernalillo County would be subject to federal sanctions for their failure to
timely respond to the SIP Call.’ Stated differently, while the outcome of pending litigation is
uncertain, the requirement to comply with existing federal law and the penalties for failing to do

S0 are certain.

* For example, when the U.S. Supreme Court stayed the EPA's greenhouse gas emission standards for
existing electric power plants, the authorized jurisdictions, including EHD, were relieved of their obligation to
comply with the EPA's deadlines pending the resolution of litigation. West Virginia v. EPA, Order Granting Stay,
Order List: 577 U.S., 15A793 (February 9, 2016). By contrast, no stay has been issued for the EPA's SIP call, and

thus, EHD must comply with the EPA's deadline for submitting a satisfactory response.

“ The Clean Air Act requires EPA to impose sanctions on a state, or jurisdiction within a state, whose SIP
violates the Clean Air Act or who fails to respond to a SIP Call. 42 U.S.C. § 7509(a). These sanctions include the
denial of federal highway funding, the withholding of EPA grants to state and local air quality agencies, and
increased emission offsets for new sources in nonattainment areas. 42 U.S.C. § 7509(2) and (b). In fact, the EPA
previously imposed such sanctions on Albuquerque and Bernalillo County. In the 1980s, the EPA withheld federal
funds from the Air Board, prohibited the construction of major stationary sources that could emit carbon monoxide
in Bernalillo County, and barred the approval of some transportation projects and grants requiring federal approval,
because the Air Board had failed to submit an approvable SIP to attain the National Ambient Air Quality Standard
for carbon monoxide in Albuguerque and Bernalillo County. 50 Fed. Reg. 8,620 (March 5, 1985). These sanctions

were upheld by the federal appeals court. N.M. Envil. Improvement Div. v. Thomas, 789 F.2d 825 (10™ Cir. 1986).
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Viil. CONCLUSION

EHD’s proposal meets all federal and state requirements. In contrast, retaining the
affirmative defense provisions in a locally effective regulation outside the SIP, as suggested by
two commenters, would conflict with federal Title V permit regulations and the State Act.
Accordingly, EHD requests that the Air Board adopt EHD’s proposal, as modified by EHD’s
proposed floor amendment, to remove the affirmative defense provisions from Part 49 and to

authorize EHD's request to remove Part 49 from the SIP.

Respectfully submitted,

CITY OF ALBUQUERQUE
Jessica M. Hernandez
City Attorney

ful-

Eric Ames
3005 South St. Francis Drive, Suite 1D, Box 490

Santa Fe, New Mexico

Attorney for City of Albuquerque
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CERTIFICATE OF SERVICE

I certify that an original and fifteen copies of this pleading were served on September
13, 2016 as follows:
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March 2, 1981

Mr. Robert A. Harley, Chief
Air Pollution Control Division
P. 0. Box 1293
Albuquerque, New Mexico 87103
Bt~
Dear Mr. Harley:
Pursuant to our 105 grant commitment, we have completed a review of Regulation 19,
Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance. I submit the
following comments for your consideration.

1. The Regulation provides automatic exemptions from emission limitations for
excess emissions during scheduled maintenance and some other situations. Accord-
ing to EPA guidance, all emissions that exceed emission limitations during start-
up, shut down, breakdown, or maintenance are a violation of the State Implementa-
tion Plan unless there is a sudden and unavoidable malfunction that is totally
beyond the control of the owner and/or operator. The automatic exemption
provision is too broadly written and should be limited to sudden unavoidable

exceedances.

2. The information which the source must report to the agency must be more
specific. Enough detail must be reported to enable the agency to determine that
the excess emissions were caused by a sudden and unavoidable occurrence.

The April 27, 1977 Federal Register (42 FR 21472) and Guidance to State and Local
Agencies in Preparing Regulations to Control Volatile Organic Compounds from Ten
Stationary Source Categories (EPA-450/2-7/9-004) contains detailed explanations of
EPA"s pol%cy concerning such excess emission regulations and the minimum accept-

able reporting requirements.

If you have any questions, please call me, or Gordon Scruggs at 214/767/1518,

Sincerely,

%w/v, St

Jack §. Divita ¢

Chief, Air Programs Branch f:%‘\f ”D
ol v
w5 o
N\?A‘?\
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ALBUQUERQUE/BERNALILLO COUNTY AIR QUALITY CONT

AMENDED RESOLUTION #2009-6
REPEALING ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL
BOARD REGULATIONS SECTION 20.11.90.12 NMAC, BREAKDOWN, ABNORMAL
OPERATING CONDITIONS, OR SCHEDULED MAINTENANCE AND REPLACING WITH A
NEW RULE, 20.11.49 NMAC, EXCESS EMISSIONS. ALSO AMENDING ALBUQUERQUE-
BERNALILLO COUNTY AIR QUALITY CONTROL BOARD REGULATIONS 20.11.65
NMAC, VOLATILE ORGANIC COMPOUNDS, AND 20.11.69 NMAC, PATHOLOGICAL
WASTE DESTRUCTORS, TO CORRECT CROSS-REFERENCING. SUBMITTING NEW
20.11.49 NMAC, AND AMENDED 20.11.90 NMAC, AND 20.11.6S NMACTO EPA AS A
REVISION TO THE STATE IMPLEMENTATION PLAN (SIP)

Whereas, the New Mexico Air Quality Control Act (“Air Act”), NMSA 74-2-5, requires the
Albuquerque/Bemnalillo County Air Quality Control Board (*‘Air Board”), to *adopt, promulgate,
publish, amend and repeal regulations consistent with the Air Quality Control Act to attain and
maintain national ambient air quality standards and prevent or abate air pollution, including regulations
prescribing air standards” within Bernalillo County, and to meet requirements of the United States
Clean Air Act, the City of Albuquerque and Bernalillo County Joint Air Quality Control Board
Ordinances, and the Albuquerque/Bernalillo County Air Quality Control Board (**Air Board”)
Regulations; and

Whereas, on September 9, 2009, the Air Board held a public hearing in the City Council
Committee Room, 9th Floor, Room 9081 of the Albuquerque/Bernalillo County Government Center,
One Civic Plaza NW, in Albuquerque, New Mexico, and the hearing was held consistent with the
notice requirements of the New Mexico Air Quality Contro] Act, and 20.11.82 NMAC, Rulemaking
Procedures - AQCB; and

Whereas, on September 9, 2009, the Air Board met and determined that updating the local Air
Quality Control Board regulations by repealing 20.11.90.12 NMAC, the automatic exemption

provision, replacing the term “‘upset’ with the term “abnormal operating conditions”, and replacing the
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term “secretary” with the term “Director”, to bring New Mexico's rule into alignment with federal
guidance, changing language which states that excess emissions would only occur under exceptional
circumstances, and not during scheduled maintenance, startup or shutdown of operations, proposing a
requirement for a “root cause analysis” to be conducted, which is a detailed technical analysis, correct
cross-referencing, and to correct style and formatting is necessary; and

Whereas, at the September 9, 2009 public hearing, testimony was presented to establish a
present need, or a reasonably anticipated future need, which exists to warrant taking the following
actions to help prevent or abate air pollution;

NOW, THEREFORE BE IT RESOLVED BY THE BOARD THAT:

1. Regarding 20.11.49 NMAC, Excess Emissions, and 20.11.90.12 NMAC, Breakdown,
Abnormal Operating Conditions, or Scheduled Maintenance, 20.11.65 NMAC, Volatile Organic
Compounds, and 20.11.69 NMAC, Pathological Waste Destructors the Board hereby adopts the new
rule to 20.11.49 NMAC, Excess Emissions, and repeals 20.11.90.12 NMAC, Breakdown, Abnormal
Operating Conditions, or Scheduled Maintenance, and amends 20.11.65 NMAC, Volatile Organic
Compounds, and 20.11.69 NMAC, Pathological Waste Destructors as proposed in AQD Exhibits 1a,
1b, Ic and 1d, respectively which were admitted at the September 9, 2009 hearing as amended by
“Staff’s Proposed Floor Amendments” shown as AQD Exhibit #14, and “Supplemental Floor
Amendments” shown as AQD Exhibit #16.

2. The Board hereby directs staff to take all actions necessary to submit amended regulations to EPA as
a revision to the SIP.

3. The effective date of the new rule 20.11.49 NMAC, Excess Emissions, and repeal of

20.11.90.12 NMAC, Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance, and

amended 20.11.65 NMAC, Volatile Organic Compounds, and 20.11.69 NMAC, Pathological Waste



1 Destructors shall be October 13, 2009,

2 4. Staff is directed to submit the new rule 20.11.49 NMAC, Excess Emissions, and repealed

3 20.11.90.12 NMAC, Breakdown, Abnormal Operating Conditions, or Scheduled Maintenance, and

4  amended 20.11.65 NMAGC, Volatile Organic Compounds, and 20.11.69 NMAC, Pathological Waste

5  Destructors to the State Records Center in the format currently required by the State Records Center,

6  without changing the substance of the amendments as adopted by the Air Board on September 9, 2009.

7  [WITH THE FOLLOWING CHANGES:]

11 PASSED AND ADOPTED THIS 9" DAY OF SEPTEMBER, 2009
12 BY A VOTE OF 6 FOR AND 0 AGAINST.

13 Absent: 1

14

y -

16 C

17 eichmann Chair

18 uquerque-Bemalillo County

Air Quality Control Board

21 JAtest: // P/
%@A@Aﬁtﬁ [ ter e
‘ Isreal Tavarez, Secretary /



RECEIVED EHD’S PROPOSED FLOOR AMENDMENT:
ENVIRONMENTAL HEALTHROPOSED CHANGES TO EHD’S ORIGINAL DRAFT

I6SEP 1S PH L: 18 REDLINE VERSION

20.11.49.16 D. Department's determination of adequacy of supplemental report.
Nothing in 20.11.49 NMAC creates an affirmative defense or entitles a source to relief from
penalties for any excess emission:, including but not limited to any exceedance of a limit which
already takes into account startup and shutdown emissions, any NAAQS or PSD increment, or
any federally promulgated limit or any requirement derived from such limit, including 40 CFR
Parts 60, 61. and 63. However, Fthe department in its sole discretion may consider any relevant
information, including information submitted in a supplemental report, in connection with a
demand for corrective action or injunctive relief, or the assessmenting or negotiation ofirg a
penalty in an enforcement action. The department’s determination of how much weight to give

mformatmn ina supplemental repon is based on its sole discretion, aad—&hedepaﬁmeﬂ{—ﬁh&u—ﬂe%

EHD’S PROPOSED FLOOR AMENDMENT:
PROPOSED CHANGES TO EHD’S ORIGINAL DRAFT

CLEAN COPY - CHANGES INTEGRATED

20.11.49.16 D. Department's determination of adequacy of supplemental report.
Nothing in 20.11.49 NMAC creates an affirmative defense or entitles a source to relief from
penalties for any excess emission, including but not limited to any exceedance of a limit which
already takes into account startup and shutdown emissions, any NAAQS or PSD increment, or
any federally promulgated limit or any requirement derived from such a limit, including 40 CFR
Parts 60, 61, and 63. However, the department in its sole discretion may consider any relevant
information, including information submitted in a supplemental report, in connection with a
demand for corrective action or injunctive relief, or the assessment or negotiation of a penalty in
an enforcement action. The department’s determination of how much weight to give information

in a supplemental report is based on its sole discretion.



OO0 S ON A D W B e

If EHD’s Proposed Floor Amendment is adopted, this page would be substituted for page 6 of EHD’s Public
Review, which was attached to the Petition of June 27, 2016. The text of EHD’s Proposed floor amendment is

indicated below in blue,

(3) . the owner or operator has identified the cause of the emergency;

{4) __the excess emission resulted from the emergency:
. (5)___the excess emission and resulting emergency could nol have been prevented through careful
pl.mmnsz dnd design;
e {6) __the excess emission and resulting emergency were not part of a recurring pattern indicative of
inadequale design, operation. o1 maintenance:
. A7) atthe time the excess emission and emergency occurred, the source was heing properly operated,
. (8) __during the period of the exeess emission, the owner or operator took all reasonable steps to
minimize levels of emissions that exceeded the applicable standard, regulation, or permit condition; and
(%) _the owner or operator complied with all notification requirements in 20.11.49.15 NMAC,
including a description pf lhe energency, any s(cps to mitigate emtssmns and corre«.nve actions taken.

mwwwmmwmmm am&aemm -amhs
MWM&MN“M i

NMA@—M&WH&WWM&M
mmwmmwammwmmmmm ~AeSHuree-Iay-ROL-A8SErE- a1
effirmative defense-underSubseetions A B-or C-of 20414916 NMAC in-an-administrative- or-judieisl-enforcement
action-unless-i-asserted-such-defense-pursuant-to-Paragraph-(H5)-of Subsection-B-of 20 H40S- NMAG |

D, Department's determination of adeguacy of supplemental report. Nothing in 20.11.49

NMAC creates an affirmative defense or entitles a source to relief from penalties for any excess emission, including
but not imited to any exceedance of a limit which already takes into account startup and shutdown emissions, any
NAAQS or PSD increment, or any federally promulgated limit or any requirement derived from such a limii,
including 40 CFR Parts 60, 61, and 63. However, the department in its sole discretion may consider any relevant
information, including information submitted in a supplemental report. in connection with a demand for corrective
action or injunctive relief, or the assessment or negotiation of a penalty in an enforcement action. The department’s

determination of how much weight to give information in a supplemental report is based on its sole discretion,

{20.11.49.16 NMAC - N, 10/13/09; A, XX/XX/16)

20.11.49.17 ROOT CAUSE AND CORRECTIVE ACTION ANALYSIS:
A. Upon receipt of a written demand by the department, the owner or operator of a source having an
excess emission, shall prepare an analysis that uses analytical tools determined by the department to be appropriate.

The analysis shall contain the following information:
(1) an analysis describing the root cause and all contributing causes of the excess emission; and

(2) an analysis of the corrective actions implemented or available to reduce the likelihood of a
recurrence of the excess emission resulting from the causes identified under Paragraph (1) of Subsection A of

20.11.49.17 NMAC, including, as applicable:
{a) identification of implemented or available corrective action alternatives, such as changes in

design, operation and mainienance;

§1:1 Sld]SQ}
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RECEIVED
ENVIRCMMENTAL HEA LTKLBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROLB
I6SEP 15 PH &: |9 Q OARD

IN THE MATTER OF PETITION TO AMEND
20.11.49 NMAC- EXCESS EMISSIONS AQCB Petition No.2016-3

Environmental Health Department,
City of Albuquerque, Petitioner
ENVIRONMENTAL HEALTH DEPARTMENT'’S
PROPOSED AMENDED ORDER AND STATEMENT OF REASONS
FOR ADOPTING AMENDMENTS TO
20.11.49 NMAC., EXCESS EMISSIONS

This matter comes before the Albuquerque — Bernalillo County Air Qualify Control
Board (“Air Board”) upon a Petition filed by the City of Albuquerque Environmental Health
Department (“EHD”), proposing amendments to 20.11.49 NMAC — Excess Emissions (“EHD’s
Proposed Rule”) and a request to the U.S. Environmental Protection Agency (“EPA”) to
withdraw the regulation in its entirety from the State Implementation Plan (“SIP”).

A public hearing was held in Albuquerque on September 14, 2016, with a quorum of the
Air Board present during the hearing. Following the hearing, the Air Board deliberated and voted
to adopt the proposed amendments for the reasons that follow:

Findings of Fact

1. 20.11.49 NMAC - Excess Emissions, creates processes for addressing excess
emissions by stationary sources. An excess emission is an unexpected emission of a regulated air
pollutant from a stationary source that violates an emission limit in a permit or regulation. Reyes
Testimony, page 2; Rocha Testimony, pages 1-2.

2. Among other provisions, the currently effective 20.11.49 NMAC in effect prior to

this rulemaking allowed an owner or operator of a stationary source (‘“Permittee”) to claim an

affirmative defense for excess emissions that occur during startup, shutdown, malfunction, and

PROPOSED ORDER AND STATEMENT OF REASONS PAGE |



emergency. An affirmative defense claim under 20.11.49 NMAC requires a Permittee to describe
extenuating circumstances of an excess emission that, in the Permittee’s view, make the excess
emission unpreventable and relief from civil penalties thus warranted. EHD would evaluate such
claims to determine whether they had sufficient factual support. If they did, relief from penalties
would be granted. If they did not, penalties could be assessed and the Permittee could appeal
EHD’s decision to the Court of Appeals. Reyes Testimony, pages 4-5.

3. On May 22,2015, EPA issued a determination (“SIP Call”) that excess emissions
SIP provisions for 36 states, including provisions for Albuquerque and Bernalillo County, New
Mexico, were “substantially inadequate™ to comply with the federal Clean Air Act. The SIP Call
imposed a deadline of November 22, 2016 for affected jurisdictions to send an appropriate
proposed SIP revision to EPA for approval. Rocha Testimony, pages 2-3, 5-6.

4. The SIP Call cited specific provisions within 20.11.49 NMAC that EPA
concluded were substantially inadequate under the Clean Air Act because they unlawfully
impeded the discretion of federal courts to assess penalties under Sections 113 and 304 of the
Act. The impermissible provisions in 20.11.49 NMAC related to affirmative defenses for excess
emissions during startup, shutdown, malfunction, and emergency. The SIP Call stated that
removal of these specific provisions would comply with the SIP Call requirement to submit an
appropriate proposed SIP revision in response. Rocha Testimony, pages 3-5.

5. The SIP Call provided guidance on two alternative regulatory approaches for
excess emissions that could potentially avoid conflict with the Clean Air Act. One approach was

to formulate alternative emission limitations in a SIP regulation that would specifically address

PROPOSED ORDER AND STATEMENT OF REASONS PAGE 2



excess emissions in a particular source category. EHD testimony at the hearing demonstrated that
adopting this approach was problematic due to the severe technical and logistical burdens it
would impose. Rocha Testimony, Pages 6 to 7.

6. The other EPA recommended approach relied on the enforcement discretion of a
state or local air agency to address individual episodes of excess emissions on a case by case
basis. The SIP Call recommended specific criteria that could guide the exercise of such
discretion under the “enforcement discretion approach.” Rocha Testimony, pages 6-9.

7. On June 27, 2016, EHD petitioned the Air Board (“Petition”) for a rulemaking to
amend 20.11.49 NMAC and respond to the SIP Call by, among other things, removing language
providing affirmative defenses for excess emissions. A public review draft of EHD’s Proposed
Rule was attached to the Petition.

8. In accordance with the state Air Quality Control Act (“Air Act”), NMSA 1978 §
74-2-6(C), Revised Ordinances of Albuquerque (“ROA™) § 9-5-1-6(C), Bernalillo County
Ordinances 30-35(c), 20.11.82.19 NMAC, and other state law, a notice of public hearing to
consider EHD’s Proposed Rule was properly published on July 29, 2016, in the New Mexico
Register and in the Albuquerque Journal on the same day. All requirements for notice of this
hearing were satisfied.

9. Both the Petition and hearing notice were emailed to persons known to be
interested in Air Board rulemaking proceedings or in the EPA SIP Call in particular. The Petition
was emailed on June 27, 2016, the day the Petition was filed. The hearing notice was emailed on
July 29, 2016, the day notice was published in the New Mexico Register and Albuquerque

Journal.
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10.  The public hearing on EHD’s Proposed Rule was held in Albuquerque, New
Mexico on September 14, 2016. The hearing was held in accordance with procedures in 20.11.82
NMAC, Rulemaking Procedures — Air Quality Control Board.

11. EHD testimony at the hearing showed that EHD’s Proposed Rule was drafted in
close consultation with EPA Region 6 to be consistent with the “enforcement discretion
approach” described in EPA’s SIP Call. EPA has stated that the resulting draft of EHD’s
Proposed Rule attached to EHD’s Petition appears to meet all the SIP Call requirements. It does
so by proposing amendments to the language of 20.11.49 NMAC removing all provisions related
to affirmative defenses, and substituting provisions relying on the exercise of EHD’s
enforcement discretion to address excess emissions episodes on a case by case basis. Rocha
Testimony, pages 9-10.

12.  EHD’s Proposed Rule replaces affirmative defense language in 20.11.49 NMAC
with language allowing a Permittee to file a “supplemental report” describing the circumstances
of an excess emission occurring during startup, shutdown, malfunction, or emergency. A
supplemental report on an excess emission, like a claim for an affirmative defense, requires the
Permittee to present facts demonstrating that the excess emission wasn’t reasonably preventable
and thus wasn’t the Permittee’s fault. As with a claim for an affirmative defense, a supplemental
report allows the Permittee to ask for relief from civil penalties. As with a claim for an
affirmative defense, EHD will evaluate the supplemental report to determine if the facts
presented are sufficient to warrant relief from penalties. The Permittee may appeal EHD’s
decision to the Court of Appeals, as was the case with an affirmative defense. Reyes Testimony,

pages 6-9.
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13. EHD’s testimony showed that enforcement processes under EHD’s Proposed
Rule can lead to a similar end result to what has occurred in the past using affirmative defenses
for excess emissions due to startup, shutdown, malfunction, or emergency. The process for filing
a supplemental report will be similar to the one for claiming an affirmative defense, requiring
demonstration of essentially the same facts to warrant relief from civil penalties. EHD will
approach enforcement decisions under the amended 20.11.49 NMAC as it did under the prior
version. If an excess emission was truly unpreventable, EHD anticipates using its enforcement
discretion to relieve a Permittee from penalties for it. Reyes Testimony, pages 8-9.

14.  EHD'’s testimony showed that EHD’s Proposed Rule makes certain other
advisable minor changes to the language of 20.11.49 NMAC, not required by the SIP Call, for
clarity and consistency. In consultations with EHD, EPA had no objection to these changes.
Rocha Testimony, pages 11-12.

15.  EHD’s testimony showed that removal of the entire 20.11.49 NMAC from the
SIP, at the recommendation of EPA Region 6, is advisable because the Clean Air Act contains no
requirement for states to have a regulation addressing enforcement provisions for excess
emissions. Rocha Testimony, page 10.

16.  EHD’s testimony showed that EHD’s Proposed Rule and withdrawal of 20.11.49
NMAC from the SIP will maintain air quality and meet all other Clean Air Act requirements, as

required by Section 110(1) of the Act Rocha Testimony, page 11.
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17. One stakeholder, Western Refining, submitted pre-rulemaking comments to EHD
advocating retention of affirmative defense language in 20.11.49 NMAC and withdrawal of such
language from the SIP. Rocha Testimony, page 13.

18. EHD’s testimony reported EPA’s position that the Western Refining approach is
potentially approvable by the EPA as a response to the SIP Call. Rocha Testimony, page 14.

19.  However, EHD testimony showed that adopting the Western Refining approach
over EHD’s Proposed Rule is not advisable. According to EPA Region 6, the Western Refining
approach would leave 20.11.49 NMAC in violation of an EPA regulation regarding operating
permit programs required under Title V of the Clean Air Act, which apply primarily to large air
pollutant sources. The EPA regulation in question, 40 CFR § 70.11(a)(3), requires an air agency
to retain sufficient authority under state law to recover civil penalties in a judicial enforcement
action. EPA Region 6 informed EHD that affirmative defense provisions in 20.11.49 NMAC,
even as a state (or local) only rule, would violate the above EPA requirement by limiting or
restricting EHD’s ability to recover civil penalties in court if a source could establish the
necessary factual criteria. EPA stated that EHD might face a future EPA notice of deficiency in
its Title V operating permit program for large sources if 20.11.49 NMAC retained affirmative
defense language as a state only regulation. In that event, a new rulemaking to amend 20.11.49
NMAC would be necessary to avoid an EPA takeover of Title V permitting authority in
Albuquerque and Benalillo County. Rocha Testimony, pages 14-15.

20. At the hearing EHD introduced a proposed floor amendment to modify its original
draft amended 20.11.49 NMAC, which was attached to EHD’s Petition of June 27,2016. The
floor amendment proposed to modify EHD’s original draft language in 20.11.49.16 NMAC,

Subsection D. EHD’s original language appeared to prohibit any consideration of information in
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a supplemental report in five specific situations, whether in determining liability for an excess
emission or designing a remedy for a violation. EHD stated at the hearing that, in fact,
consideration of such information would be essential for designing a remedy. The new language,
EHD showed, would allow such consideration. EHD Supplemental Exhibits #1 and #2.

21.  All persons present at the hearing were given an opportunity to make a statement
regarding the proposed amendments and to cross-examine all witnesses. members of
the public appeared at the public hearing and asked questions following EHD’s introduction of
its testimony. members of the public made oral comments on EHD’s Proposed Rule.

written comments presented at the hearing were received by the hearing clerk.
written comments from the public were received prior to the hearing.

22.  All testimony at the hearing was taken under oath. A court reporter prepared a
transcript of the proceeding.

23.  The hearing record (was or was not) left open after the hearing.

24.  Following the hearing, the Air Board deliberated and voted on

(date) to adopt the proposed amendments by a vote of

Conclusions of Law
1. The Air Board is authorized to “adopt, promulgate, publish, amend and repeal
regulations” consistent with the Air Act and “adopt a plan for the regulation, control, prevention,
or abatement of air pollution[.]” NMSA 1978 § 74-2-5(B)(1) and (B)(2) (“Air Act”). In adopting
regulations, the Air Board “shall give weight it deems appropriate to all facts and

circumstances,” including but not limited to those enumerated in the Air Act. NMSA 1978 § 74-

2-5(E).
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2. City and County Ordinances authorize the Air Board, in accordance with the Air
Act, to adopt regulations and plans within Albuquerque and Bernalillo County addressing facts
and circumstances the Air Board deems appropriate. ROA § 9-5-1-4(A), (B) and (C); Bernalillo
County Ordinances 30-33(a), (b) and (c).

3. The presence of affirmative defenses in a SIP violates Sections 113 and 304 of the
Clean Air Act. Therefore, 20.11.49 NMAC, including its affirmative defense provisions, niust be
removed from the Albuquerque-Bernalillo County portion of the New Mexico SIP.

4, Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a
state or local only regulation, violate EPA Title V regulations at 40 CFR § 70.11(a)(3).
Therefore, affirmative defense provisions must be removed from the language of the regulation,
over and above removal of the regulation itself from the SIP.

5. Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a
state or local regulation, may violate the state Air Act, which assigns state courts sole discretion
to assess penalties in a judicial enforcement action. NMSA 1978 § 74-2-12.1. See also Espinosa
v. Roswell Tower Inc., 1996-NMCA-006, 9 33, 121 N.M. 306 (“the award of penalties is in the
sound discretion of the trial court.”),

6. The actions requested in EHD’s Petition, Technical Testimony, and proposed
floor amendment are consistent with all requirements of the Clean Air Act, including those
addressed in the EPA SIP Call, Sections 113 and 304 of the Clean Air Act, and in EPA’s
regulations governing state and local Title V operating permit programs, 40 CFR § 70.11(a)(3).
The EHD actions that the Air Board concludes are consistent with the foregoing federal laws
include removal of 20.11.49 NMAC in its entirety from the SIP, amending the regulation under

state law to remove all affirmative defense provisions, substituting enforcement discretion
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provisions to address excess emissions episodes, and adopting EHD’s proposed floor amendment
introduced at the hearing.

7. EHD’s proposed floor amendment is a logical outgrowth of EHD’s original
proposed regulatory change and does not fundamentally alter the regulation as originally
proposed in EHD’s Petition of June 27, 2016.

8. Enforcement processes for Permittees under the amended 20.11.49 NMAC would
allow such processes to reach a similar end result to those obtained under affirmative defenses.
Permittees would continue to be able to request relief from civil penalties for excess emissions,
to be granted such relief when circumStances warranted, and to appeal EHD’s assessment of
penalties to the Court of Appeals.

9. Unlike the actions requested in EHD’s Petition, the alternative of removing
20.11.49 NMAC only from the SIP, while retaining affirmative defenses in a regulation effective
only under state (and local) law, would leave 20.11.49 NMAC in violation of federal law
regarding requirements at 40 CFR § 70.11(a)(3) for state and local Title V operating permit
programs.

10.  In light of the foregoing, this rulemaking action is within the Air Board’s legal
authority and addresses all appropriate facts and circumstances. NMSA 1978, § 74-2-4(E); ROA

§9-5-1-4(C); and Bernalillo County Ordinances, § 30-33(C).
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Order

1. It is hereby ordered that the proposed regulatory change attached to EHD’s
Petition filed June 27, 2016 is adopted, as modified by EHD’s proposed floor amendment, with
any non-substantive modifications necessary for filing with the State Records Center and
Archives.

2. The amended 20.11.49 NMAC shall become effective 30 days after filing with the
State Records Center and Archives. NMSA 1978 § 74-2-6(F).

3. Upon the amended 20.11.49 NMAC being filed with the State Records Center and
Archives and published in the New Mexico Register as required by NMSA 1978 § 14-4-1 et seq.,
it is hereby ordered that EHD prepare and send a proposed SIP revision to EPA consistent with
the requirements in 40 CFR Part 51, Appendix V, requesting that EPA remove 20.11.49 NMAC
in its entirety from the SIP.

ISSUED this day of September, 2016

Jane Cudney-Black
Chair, Albuquerque — Bernalillo County Air Quality Centrol Beard
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CITY OF ALBUQUER QUE

Environmental Health Department
Mary Lou Leonard, Director

PO Box 1293

Albuquerque

NM 87103

www,cabq.gov

September 7, 2016

Robin DeLapp

Technical Project Manager

PNM Resources Environmental Services
2401 Aztec Rd NE

Mail Stop Z100

Albuquerque NM 87107

611 Hd S| d3S 9|
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Dear Robin DeLapp:

Thank you for your comments of August 30, 2016 (“PNM Letter”) on the
Environmental Health Department’s (EHD) draft amended 20.11.49 NMAC, Excess
Emissions. Our response follows.

The PNM Letter suggested withdrawing affirmative defense provisions of 20.11.49
NMAC from the SIP and retaining them unchanged as provisions in a “state only”
regulation, outside of the SIP. EHD agrees that this approach would be potentially
approvable by EPA as a response to the SIP Call

However, EHD has concluded that this approach suffers from a critical disadvantage. In
particular, EPA has informed EHD that state only affirmative defenses would threaten
the City / County’s federally delegated permitting authority for Title V sources. 40 CFR
70.11(a)(3)(i) provides that a state operating permit program must contain provisions to
“assess or sue to recover in court civil penalties...for violation of any applicable
requirement [among other things].” EPA takes the position that the affirmative defense
provisions in the existing language of 20.11.49 NMAC would violate this Title V
requirement even if it were a “state only” provision.

Thus, if the Albuquerque — Bernalillo County Air Quality Control Board left Part 49
intact and it was only removed from the SIP, this may not resolve the issue about
affirmative defenses. EHD might then receive a deficiency notice from EPA about its
Title V program. At that point, EHD would have to propose a second rulemaking which
would likely propose what EHD is proposing now—to replace affirmative defenses with
enforcement discretion. EHD sees no benefit in conducting two rulemakings where one
would suffice. EHD further notes that EPA recently introduced a proposed rule finding
afﬁr}native defense provisions in state Title V programs incompatible with the Clean Air
Act.

' 80 Fed. Reg. 38,645 (June 14, 2016).




To avoid future issues with its Title V permitting program and bring 20.11.49 NMAC
into compliance with all EPA regulations, EHD is requesting a reporting and
enforcement discretion approach and does not plan to request “state only” affirmative
defenses.

EHD believes this is the best resolution. EPA has pointed out that there is a high level of
public interest in affirmative defenses. Litigation about affirmative defenses for excess
emissions has continued for years.? Retaining state only affirmative defenses only
prolongs the legal uncertainty.

Enforcement discretion can achieve the same end result as affirmative defenses have in
the past. The owner or operator of the source will have an opportunity to provide
information to EHD to show why relief from civil penalties is warranted based on the
facts. While EHD understands that an owner or operator may prefer an affirmative
defense, EHD expects that enforcement discretion will lead to similar end results with
less long term legal uncertainty.

Thank you again for your comments. If you have further comments or questions, please
contact me at emerta@cabg.gov, (505) 768-2660, or Dario Rocha, Control Strategies
Manager, at drocha@cabg.gov, (505) 768-2637.

Sincerely,

Ed Merta

Air Quality Regulation Development Coordinator
Air Quality Program

Environmental Health Department

City of Albuquerque

? 80 Fed. Reg. 33,840 at 33,844 (June 12, 2015).

3 See Natural Resources Defense Council v. EPA, 749 F.3d 1055 (D.C. Cir. 2014); Luminant Generation
Co. v. EPA, 714 F.3d 841 (5th Cir. 2013); Montana Sulfur & Chentical Co. v. EPA, 666 F.3d 1174 (9th Cir. 2012);
Settlement Agreement, November 30, 2011, Sierra Club et al. v. Jackson, No. 3:10-cv-06060-CRB (N.D. Cal.);
Arizona Public Service Co. v. EPA, 562 F.3d 1116 (9th Cir. 2009); Sierra Club v. EPA, 551 F.3d 1019 (D.C. Cir.
2008).



From: Marcus Rael
To: Parker, Carol M.; Merta, Ed L.
Cc: Textor, Marise; Scott.Janoe (Scott. Jance@bakerpotts com)

Subject: EPA Letter to State of New Mexico

Date: Tuesday, September 13, 2016 8:30:45 AM
Attachments: NMED Exhibit 15 EPA Approval Letter SIP Revisions May 25, 2016.pdf

Carol, Piease take a look at the attachment to this email. This is EPA's letter telling the State of New
Mexico that they would approve removing the affirmative defense provisions from the SIP but
feaving them in the rules as state only. While this is a preliminary determination, it is consistent with
EPA's policy. We believe it would be arbitrary and capricious for EPA to approve such an approach
for the State of New Mexico, but disapprove a similar or identical approach for Albuguerque. Please
take a look and think about the issues that could arise from a different result from the Bernalillo
County Air Quality Board. !f you would discuss this with your internal people and give me a call
regarding our discussion last week, | would appreciate it. | am available on my celi all morning 505

440-6324.
Thanks,
Marcus

Marcus J. Rael, Jr.
Managing Partner

Robles, Rael & Anaya, P.C.

500 Marquette Ave NW Suite 700
Albuquerque, NM 87102

(505) 242-2228 Phone

Marcus@roblesrael.com

61:% Hd §] 4359

1

OUIANT

HN
Al333y4

3H WK
g

131
¥

H1



0“\1ED Su,so i .
; ) P [ 3]
2 3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
s v 6oy IS
3 w REGION6 NAT s e
% N 1445 ROSS AVENUE, SUITE 1200 ,
U, & DALLAS TX 75202-2733 SRy
AU ppot®
MAY 2 5 2016
Rita Bates

Planning Section Chief

Air Quality Bureau

New Mexico Environment Department
525 Camino de los Marquez, Suite 1
Santa Fe, NM 87505-1816

Dear Ms. Bales:

Thank you for the opportunity to review and comment on the proposed revisions to the New Mexico
Administrative Code, Title 20, Chapter 2, Part 7 - Excess Emissions (hereinalter “Excess Limissions
Rule”). The EPA appreciates your efforts to address the EPA’s June 12, 2015 (80 FR 33840) State
Implementation Plan (SIP) Call. 1t is our understanding that New Mexico intends to withdraw the
affirmative-defense-related provisions of the existing Excess Emissions Rule from the :PA-approved
New Mexico SIP, and at the same time maintain the existing Excess Emissions Rulc as a “statc-only”
rulc. As proposed, the provisions 10 be withdrawn from the New Mexico SIP are 20.2.7.6 (B) NMAC,
20.2.7.110(B)(15) NMAC, 20.2.7.111 NMAGC, 20.2.7.112 NMAC, 20.2.7.113 NMAC, 20.2.7.115
NMAC, and 20.2.7.116 NMAC. Consequently, the existing Excess Emissions Rule except those
sections identified above will remain a part of the EPA-approved SIP for New Mexico.

As proposcd, we continue to believe that an approach of retaining affirmative defense-related provisions
of the lixcess Emissions Rule as a matter of state law, outside of the SIP (“State-only™), would be
consistent with CAA requirements, and consistent with the EPA's guidance in the Starfup, Shutdown,
and Malfunction (SSM) Policy. Indeed, the EPA specifically addressed this potential approach in the
SSM SIP Call. Sce 80 I'R at 33855-56. “‘State-only™ aflirmative defcnsc provisions, even though outside
the SIP, should be properly worded and not preclude enforcement by the state for violations of CAA
requirements, including the authority to assess or sue to recover in court civil penalties and to seek
criminal remedics for violations of any applicable requirement. Sec section 110(a)(2)(C), and 40 CFR
70.1}a)(3). Otherwise, this could be problematic with approvability of Infrastructure S1Ps for New
Mexico and/or your Operating Permit program.

Our specific comments are:

I. Your SIP submittal letter should include a statement that New Mexico is requesting the EPA's
review/approval of the removal of scetions of the Excess Emissions Rule identified above from the
New Mexico SIP, as required by the EPA's SSM SIP Call of June 12, 2015 (80 R 33968).

2. Duc to the tact that New Mexico is proposing to remove certain provisions from the New Mexico
SIP, a demonstration under Clean Air Act Section 110(1) is a necessary component ol your SIP
submittal to the FPA. See June 12. 2015 (80 FR 33975). If you require assistance with the
requirements for an appropriate Section 110(1) demonstration, the EPA Regional stafl can provide
assistance.

Inlernct Address {URL) @ hitp fiwwye.epa.govitegiont
Rocycled/Recyclable ® [“1iiti:d with Vegotable O Based inks o 100% Posteongumer. Process Chionne Free RAecycled Paper

NMED Exhibit 15



Should you have any questions regarding this letter, please feel free to contact me at (214) 665-7242.
Sincerely,

Ay LSk

Guy Donaldson
Chicf
Air Planning Seclion



From: r, Carol

To: Marcus Rael; M.E.IX&._EQ.L

Cc: Textor, Marise; Scatt.Janoe (Scott. Jance@hakerbotts.com)
Subject: RE: EPA Letter to State of New Mexico
Date: Tuesday, September 13, 2016 12:17:58 PM

Thank you for your email, Marcus. EHD does not dispute that EPA has stated that some versions of
affirmative defenses outside of a SIP might be approvable responses to the SIP Call. However, EPA
has informed EHD that EHD’s Part 49 outside of the SIP would violate Title V (even if it might be an
approvable response to the SIP). Note the last sentence of EPA’s second paragraph in the letter you
attached to your email which suggests that this exact problem can arise. So, EPA’s response to
NMED may not be inconsistent with its response to EHD. If an amended Part 49 violated Title V, EPA
would issue a Notice of Deficiency and EHD would then have to petition for a second rulemaking
about Part 49. In light of EPA’s communication that Part 49 as a loca! only rule would violate Title V,
EHD does not support simply taking Part 49 out of the SIP and leaving it as a local only rule.

Thank you.

Carol

From: Marcus Rael [mailto: Marcus@roblesrael.com]

Sent: Tuesday, September 13, 2016 8:30 AM

To: Parker, Carol M,; Merta, Ed L.

Cc: Textor, Marise; Scott.Janoe (Scott.Janoe@bakerbotts.com)
Subject: EPA Letter to State of New Mexico

Carol, Please take a look at the attachment to this email. This is EPA's letter telling the State of New
Mexico that they would approve removing the affirmative defense provisions from the SIP but
leaving them in the rules as state only. While this is a preliminary determination, it is consistent with
EPA's policy. We believe it would be arbitrary and capricious for EPA to approve such an approach
for the State of New Mexico, but disapprove a similar or identical approach for Albuquerque. Please
take a look and think about the issues that could arise from a different result from the Bernalillo
County Air Quality Board. If you would discuss this with your internal people and give me a call
regarding our discussion last week, | would appreciate it. | am available on my cell all morning 505-

440-6324.
Thanks,
Marcus

Marcus J. Rael, Jr.

Managing Partner

Robles, Rael & Anaya, P.C.

500 Marquette Ave NW Suite 700
Albuquerque, NM 87102

(505) 242-2228 Phone
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Environmental Health Department,
City of Albuquerque, Petitioner

ORDER AND STATEMENT OF REASONS
FOR ADOPTING AMENDMENTS TO
20.11.49 NMAC, EXCESS EMISSIONS
This matter comes before the Albuquerque — Bernalillo County Air Quality Control
Board (“Air Board™) upon a Petition filed by the City of Albuquerque Environmental Health
Department (“EHD”), proposing amendments to 20.11.49 NMAC — Excess Emissions (“EHD’s
Proposed Rule”) and a request to the U.S. Environmental Protection Agency (“EPA™) to
withdraw the regulation in its entirety from the State Implementation Plan (“SIP”).
A public hearing was held in Albuquerque on September 14, 2016, with a quorum of the
Air Board present during the hearing. Following the hearing, the Air Board deliberated and voted
to adopt the proposed amendments for the reasons that follow:
Findings of Fact
1. 20.11.49 NMAC - Excess Emissions, creates processes for addressing excess
emissions by stationary sources. An excess emission is an unexpected emission of a regulated air
pollutant from a stationary source that violates an emission limit in a permit or regulation. Reyes
Testimony, page 2; Rocha Testimony, pages 1-2.
2. Among other provisions, the currently effective 20.11.49 NMAC in effect prior to
this rulemaking allowed an owner or operator of a stationary source (“Permittee”) to claim an

affirmative defense for excess emissions that occur during startup, shutdown, malfunction, and
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emergency. An affirmative defense claim under 20.11.49 NMAC requires a Permittee to describe
extenuating circumstances of an excess emission that, in the Permittee’s view, make the excess
emission unpreventable and relief from civil penalties thus warranted. EHD would evaluate such
claims to determine whether they had sufficient factual support. If they did, relief from penalties
would be granted. If they did not, penalties could be assessed and the Permittee could appeal
EHD’s decision to the Court of Appeals. Reyes Testimony, pages 4-5.

3, On May 22, 2015, EPA issued a determination (“SIP Call”) that excess emissions
SIP provisions for 36 states, including provisions for Albuquerque and Bernalillo County, New
Mexico, were “substantially inadequate” to comply with the federal Clean Air Act. The SIP Call
imposed a deadline of November 22, 2016 for affected jurisdictions to send an appropriate
proposed SIP revision to EPA for approval. Rocha Testimony, pages 2-3, 5-6.

4. The SIP Call cited specific provisions within 20.11.49 NMAC that EPA
concluded were substantially inadequate under the Clean Air Act because they unlawfully
impeded the discretion of federal courts to assess penalties under Sections 113 and 304 of the
Act. The impermissible provisions in 20.11.49 NMAC related to affirmative defenses for excess
emissions during startup, shutdown, malfunction, and emergency. The SIP Call stated that
removal of these specific provisions would comply with the SIP Call requirement to submit an
appropriate proposed SIP revision in response. Rocha Testimony, pages 3-5.

5. The SIP Call provided guidance on two alternative regulatory approaches for
excess emissions that could potentially avoid conflict with the Clean Air Act. One approach was

to formulate alternative emission limitations in a SIP regulation that would specifically address
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excess emissions in a particular source category. EHD testimony at the hearing demonstrated that
adopting this approach was problematic due to the severe technical and logistical burdens it
would impose. Rocha Testimony, Pages 6 to 7.

6. The other EPA recommended approach relied on the enforcement discretion of a
state or local air agency to address individual episodes of excess emissions on a case by case
basis. The SIP Call recommended specific criteria that could guide the exercise of such
discretion under the “enforcement discretion approach.” Rocha Testimony, pages 6-9.

7. On June 27, 2016, EHD petitioned the Air Board (“Petition”) for a rulemaking to
amend 20.11.49 NMAC and respond to the SIP Call by, among other things, removing language
providing affirmative defenses for excess emissions. A public review draft of EHD’s Proposed
Rule was attached to the Petition.

8. In accordance with the state Air Quality Control Act (“Air Act”), NMSA 1978 §
74-2-6(C), Revised Ordinances of Albuquerque (“ROA”) § 9-5-1-6(C), Bemalillo County
Ordinances 30-35(c), 20.11.82.19 NMAC, and other state law, a notice of public hearing to
consider EHD’s Proposed Rule was properly published on July 29, 2016, in the New Mexico
Register and in the Albuquerque Journal on the same day. All requirements for notice of this
hearing were satisfied.

9. Both the Petition and hearing notice were emailed to persons known to be
interested in Air Board rulemaking proceedings or in the EPA SIP Call in particular. The Petition
was emailed on June 27, 2016, the day the Petition was filed. The hearing notice was emailed on
July 29, 2016, the day notice was published in the New Mexico Register and Albuquerque

Journal.
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10.  The public hearing on EHD’s Proposed Rule was held in Albuquerque, New
Mexico on September 14, 2016. The hearing was held in accordance with procedures in 20.11.82
NMAC, Rulemaking Procedures — Air Quality Control Board.

I1. EHD testimony at the hearing showed that EHD’s Proposed Rule was drafted in
close consultation with EPA Region 6 to be consistent with the “enforcement discretion
approach” described in EPA’s SIP Call. EPA has stated that the resulting draft of EHD’s
Proposed Rule attached to EHD’s Petition appears to meet all the SIP Call requirements. It does
so by proposing amendments to the language of 20.11.49 NMAC removing all provisions related
to affirmative defenses, and substituting provisions relying on the exercise of EHD’s
enforcement discretion to address excess emissions episodes on a case by case basis. Rocha
Testimony, pages 9-10.

12.  EHD’s Proposed Rule replaces affirmative defense language in 20.11.49 NMAC
with language allowing a Permittee to file a “supplemental report” describing the circumstances
of an excess emission occurring during startup, shutdown, malfunction, or emergency. A
supplemental report on an excess emission, like a claim for an affirmative defense, requires the
Permittee to present facts demonstrating that the excess emission wasn’t reasonably preventable
and thus wasn’t the Permittee’s fault. As with a claim for an affirmative defense, a supplemental
report allows the Permittee to ask for relief from civil penalties. As with a claim for an
affirmative defense, EHD will evaluate the supplemental report to determine if the facts
presented are sufficient to warrant relief from penalties. The Permittee may appeal EHD’s

decision to the Court of Appeals, as was the case with an affirmative defense. Reyes Testimony,

pages 6-9.
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13.  EHD’s testimony showed that enforcement processes under EHD’s Proposed
Rule can lead to a similar end result to what has occurred in the past using affirmative defenses
for excess emissions due to startup, shutdown, malfunction, or emergency. The process for filing
a supplemental report will be similar to the one for claiming an affirmative defense, requiring
demonstration of essentially the same facts to warrant relief from civil penalties. EHD will
approach enforcement decisions under the amended 20.11.49 NMAC as it did under the prior
version. If an excess emission was truly unpreventable, EHD anticipates using its enforcement
discretion to relieve a Permittee from penalties for it. Reyes Testimony, pages 8-9.

14, EHD’s testimony showed that EHD’s Proposed Rule makes certain other
advisable minor changes to the language of 20.11.49 NMAC, not required by the SIP Call, for
clarity and consistency. In consultations with EHD, EPA had no objection to these changes.
Rocha Testimony, pages 11-12.

15. EHD’s testimony showed that removal of the entire 20.11.49 NMAC from the
SIP, at the recommendation of EPA Region 6, is advisable because the Clean Air Act contains no
requirement for states to have a regulation addressing enforcement provisions for excess
emissions. Rocha Testimony, page 10.

16.  EHD’s testimony showed that EHD’s Proposed Rule and withdrawal of 20.11.49
NMAC from the SIP will maintain air quality and meet all other Clean Air Act requirements, as

required by Section 110(1) of the Act Rocha Testimony, page 11.
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17. One stakeholder, Western Refining, submitted pre-rulemaking comments to EHD
advocating retention of affirmative defense language in 20.11.49 NMAC and withdrawal of such
language from the SIP. Rocha Testimony, page 13.

18. EHD’s testimony reported EPA’s position that the Western Refining approach is
potentially approvable by the EPA as a response to the SIP Call. Rocha Testimony, page 14.

19. However, EHD testimony showed that adopting the Western Refining approach
over EHD’s Proposed Rule is not advisable. According to EPA Region 6, the Western Refining
approach would leave 20.11.49 NMAC in violation of an EPA regulation regarding operating
permit programs required under Title V of the Clean Air Act, which apply primarily to large air
pollutant sources. The EPA regulation in question, 40 CFR § 70.11(a)(3), requires an air agency
to retain sufficient authority under state law to recover civil penalties in a judicial enforcement
action. EPA Region 6 informed EHD that affirmative defense provisions in 20.11.49 NMAC,
even as a state (or local) only rule, would violate the above EPA requirement by limiting or
restricting EHD’s ability to recover civil penalties in court if a source could establish the
necessary factual criteria. EPA stated that EHD might face a future EPA notice of deficiency in
its Title V operating permit program for large sources if 20.11.49 NMAC retained affirmative
defense language as a state only regulation. In that event, a new rulemaking to amend 20.11.49
NMAC would be necessary to avoid an EPA takeover of Title V permitting authority in
Albuquerque and Bernalillo County. Rocha Testimony, pages 14-15.

20. At the hearing EHD introduced a proposed floor amendment to modify its original
draft amended 20.11.49 NMAC, which was attached to EHD’s Petition of June 27, 2016. The
floor amendment proposed to modify EHD’s original draft language in 20.11.49.16 NMAC,

Subsection D. EHD’s original language appeared to prohibit any consideration of information in
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a supplemental report in five specific situations, whether in determining liability for an excess
emission or designing a remedy for a violation. EHD stated at the hearing that, in fact,
consideration of such information would be essential for designing a remedy. The new language,
EHD showed, would allow such consideration. EHD Supplemental Exhibits #1 and #2.

21. All persons present at the hearing were given an opportunity to make a statement
regarding the proposed amendments and to cross-examine all witnesses. No members of the
public appeared at the public hearing and asked questions following EHD’s introduction of its
testimony. No members of the public made oral comments on EHD’s Proposed Rule. No written
comments presented at the hearing were received by the hearing clerk. Three written comments
from the public were received prior to the hearing.

22.  All testimony at the hearing was taken under oath. A court reporter prepared a
transcript of the proceeding.

23.  The hearing record was not left open after the hearing.

24.  Following the hearing, the Air Board deliberated and voted on September 14,
2016 to adopt the proposed amendments by a vote of 6-0.

Conclusions of Law

1. The Air Board is authorized to “adopt, promulgate, publish, amend and repeal
regulations” consistent with the Air Act and “adopt a plan for the regulation, control, prevention,
or abatement of air pollution[.]” NMSA 1978 § 74-2-5(B)(1) and (B)(2) (“Air Act”). In adopting
regulations, the Air Board “shall give weight it deems appropriate to all facts and
circumstances,” including but not limited to those enumerated in the Air Act. NMSA 1978 § 74-
2-5(E).

2. City and County Ordinances authorize the Air Board, in accordance with the Air
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Act, to adopt regulations and plans within Albuquerque and Bernalillo County addressing facts
and circumstances the Air Board deems appropriate. ROA § 9-5-1-4(A), (B) and (C); Bemnalillo
County Ordinances 30-33(a), (b) and (c).

3. The presence of affirmative defenses in a SIP violates Sections 113 and 304 of the
Clean Air Act. Therefore, 20.11.49 NMAC, including its affirmative defense provisions, must be
removed from the Albuquerque-Bernalillo County portion of the New Mexico SIP.

4. Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a
state or local only regulation, violate EPA Title V regulations at 40 CFR § 70.11(a)(3).
Therefore, affirmative defense provisions must be removed from the language of the regulation,
over and above removal of the regulation itself from the SIP.

5. Affirmative defense provisions in 20.11.49 NMAC, even when effective only as a
state or local regulation, may violate the state Air Act, which assigns state courts sole discretion
to assess penalties in a judicial enforcement action. NMSA 1978 § 74-2-12.1. See also Espinosa
v. Roswell Tower Inc., 1996-NMCA-006, § 33, 121 N.M. 306 (“the award of penalties is in the
sound discretion of the trial court.”).

6. The actions requested in EHD’s Petition, Technical Testimony, and proposed
floor amendment are consistent with all requirements of the Clean Air Act, including those
addressed in the EPA SIP Call, Sections 113 and 304 of the Clean Air Act, and in EPA’s
regulations governing state and local Title V operating permit programs, 40 CFR § 70.11(a)(3).
The EHD actions that the Air Board concludes are consistent with the foregoing federal laws
include removal of 20.11.49 NMAC in its entirety from the SIP, amending the regulation under
state law to remove all affirmative defense provisions, substituting enforcement discretion

provisions to address excess emissions episodes, and adopting EHD’s proposed floor amendment
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introduced at the hearing.

7. EHD’s proposed floor amendment is a logical outgrowth of EHD’s original
proposed regulatory change and does not fundamentally alter the regulation as originally
proposed in EHD’s Petition of June 27, 2016.

8. Enforcement processes for Permittees under the amended 20.11.49 NMAC would
allow such processes to reach a similar end result to those obtained under affirmative defenses.
Permittees would continue to be able to request relief from civil penalties for excess emissions,
to be granted such relief when circumstances warranted, and to appeal EHD’s assessment of
penalties to the Court of Appeals.

9. Unlike the actions requested in EHD’s Petition, the alternative of removing
20.11.49 NMAC only from the SIP, while retaining affirmative defenses in a regulation effective
only under state (and local) law, would leave 20.11.49 NMAC in violation of federal law
regarding requirements at 40 CFR § 70.11(a)(3) for state and local Title V operating permit
programs.

10.  In light of the foregoing, this rulemaking action is within the Air Board’s legal

authority and addresses all appropriate facts and circumstances. NMSA 1978, § 74-2-4(E); ROA

§9-5-1-4(C); and Bemnalillo County Ordinances, § 30-33(C).
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Order

l. It is hereby ordered that the proposed regulatory change attached to EHD’s
Petition filed June 27, 2016 is adopted, as modified by EHD’s proposed floor amendment, with
any non-substantive modifications necessary for filing with the State Records Center and
Archives.

2. The amended 20.11.49 NMAC shall become effective 30 days after filing with the
State Records Center and Archives. NMSA 1978 § 74-2-6(F).

3. Upon the amended 20.11.49 NMAC being filed with the State Records Center and
Archives and published in the New Mexico Register as required by NMSA 1978 § 14-4-1 et seq.,
it is hereby ordered that EHD prepare and send a proposed SIP revision to EPA consistent with
the requirements in 40 CFR Part 51, Appendix V, requesting that EPA remove 20.11.49 NMAC
in its entirety from the SIP.

fn
ISSUED this H _' ' day of September, 2016

NGMANNS

Jane Cudney-Bl k
Chair, Albuquerque Bernalillo County Air Quality Control Board
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STATE OF NEW MEXICO
ALBUQUERQUE-BERNALILLO COUNTY AIR QUALITY CONTROL BOARD

IN THE MATTER OF THE PETITION TO AMEND
20.11.49 NMAC, EXCESS EMISSIONS AQCB Petition No. 2016-3

Environmental Health Department,
City of Albuquerque, Petitioner.

NOTICE OF FILING
I, Andrew Daffern, Air Quality Control Board Hearing Clerk, certify that I have filed
with the Albuquerque-Bernalillo County Air Quality Control Board the “Affidavit of
Publication” for the Notice of Hearing that was published in the Albugquerque Journal on Friday,
July 29, 2016. The Albuquerque Journal’s “Affidavit of Publication” confirms publication of the
Notice of Hearing within applicable regulatory timeframes. This document is attached to this

pleading and is a supplement to the Affidavit of Publication and Notice of Filing that was filed on
August 26, 2016.

Respectfully submitted,

el

Andrew Daffern, Hearing Clerk
Air Quality Program
Environmental Health Department
P.O. Box 1293

One Civic Plaza NW, Room 3023
Albuquerque, New Mexico 87102

160CT 17 PM W0



CERTIFICATE OF SERVICE

I hereby certify that 1 have e-mailed a true and correct copy of the foregoing NOTICE OF
FILING on this 17" day of October, 2016, to the following;

E-mailed

Felicia Orth
orthf@yahoo.com
Hearing Officer

E-mailed

Carol M. Parker, Assistant City Attorney,
Air Quality Program

cparker(@cabg.gov

Counsel for Petitioner

Respectfully submitted,

’

27 -

~

Andrew Daffern, AQCB Hearing Clerk

NOTICE TO PERSONS WITH DISABILITIES: If you have a disability and require special assistance to
participate in this process, please call 311 (Voice) and special assistance will be made available to you to
receive any public meeting documents, including agendas and minutes. TTY users may request special

assistance by calling 1-800-659-8331.
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ALBUQUERQUE-BERNALILLO
COUNTY AIR QUALITY

CONTROL BOARD
NOTICE OF HEARING
10 consnmoomou OF
TO 20.11.49 NMAC, EXCESS
EMISSIONS

AFFIDAVIT OF PUBLICATION

STATE OF NEW MEXICO

County of Bernalillo

SS

Sharon Friedes, being duly sworn, declares and says that she is Advertising Director of
The Albuquerque Journal, and that this newspaper is duly qualified to publish legal notices or
advertisements within the meaning of Section 3, Chapter 167, Session Laws of 1937, and that payment
therefore has been made of assessed as court cost; that the notice, copy of which is hereto attached,

was published in sa

0] &

id paper in the regular daily edition, for Z times on the following dates:

/
m\m (‘JQQ/’

Sworn and subscribed before me, a Notary Public, in and

for the County
day of

of Bernalillo and State of New Mexico this

of 204& .

Tely
4

PRICE, @/é. 27/

Statement to come at end of month.
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ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

Chair, Ms. Jane Cudney-Black, City Vice Chair, Kelsey Curran, CIH, CHMM, City

Jens Deichmann, PhD, County Mr. Ben Everson, City

Ms. Michelle Miano, County VACANT, City

Ms. Deborah L. Stover, County Non-voting members: BCPC Liaison - Lenton Mairy, PhD,

COAJEPC Lisison - Mr. Jim Peck,
Secretary to the Board — Mr. Dario Rocha

Date: July 13, 2016 (Wednesday) Location:

Time: 5:30 p.m. Vincent E. Griego Chambers
General inquiries regarding this agenda may be directed to Andrew Daffern (505) 768- gg)‘:le(}:emrg:te;:!;n;l fllo County
2601 (ada ernd cabg.gov). One Civic Plaza NW

For documents related to each agenda item, please go to: Albuquerque, NM 87102
http.//www.cabq gov/airquality/air-guality-control-board‘events/july-13-2016-air-quality - :
control-board-meeting l

Regular Monthly Meeting Draft Agenda
CALL TO ORDER
Item #1 Approval of Agenda (Chair)
Item #2 Approval of June 8, 2016 Meeting Minutes (Chair)
PUBLIC COMMENT

OGRAM REPORT
Staff available for questions.
ACTION ITEMS

Item #3 Request for a Hearing in the Matter of the Environmental Health Department’s
Petition to Amend 20.11.49 NMAC - Excess Emissions and Request its Removal
from the State Implementation Plan (AQCB Petition No. 2016-3) — Carol Parker,
Assistant City Attorney

REPORTS

OTHER BUSINESS

ADJOURNMENT

NEXT SCHEDULED BOARD MEETING AND HEARING: August 10, 2016

Members of the public who wish to address the Board may do so by signing up with the Board Clerk and indicating
the agenda item they intend to address or their intention to make a general public comment. Sign-up must occur
prior to the Board’s consideration of each item. Each person will be given up to two minutes to speak.

**Notice to persons with disabilities: If you have a disability and require special assistance to participate in this
process, please call 311 (Voice) and special assistance will be made available to you to receive any public meeting
documents, including agendas and minutes. TTY users may request special assistance by calling 1-800-659-
833].%*




ALBUQUERQUE-BERNALILLO COUNTY

AIR QUALITY CONTROL BOARD

Vincent E. Griego Chambers
Albuquerque-Bernalillo County Government Center
One Civic Plaza NW, Albuquerque, NM 87102

MINUTES - July 13, 2016

Regular Meeting

AQCB MEMBERS PRESENT Ms. Mary Lou Leonard, Director, EHD
Ms. Jane Cudney-Black (CITY), Chair Mr. Ed Merta, Air Quality Regulation
Ms. Kelsey Curran, CIH, CHMM (CITY), Development Coordinator

Vice Chair Mr. Fabian Macias, Air Quality Official
Mr. Ben Everson (CITY) Mr. Danny Nevarez, Deputy Director, EHD
Ms. Michelle Miano (COUNTY) Ms. Felicia Orth, Air Board Attorney
Dr. Lenton Malry, Ph.D. (BCPC LIAISON) Ms. Carol Parker, Assistant City Attorney
Mr. James Peck, (COA/EPC LIAISON) Mr. Damon Reyes, EH Manager

Mr. Dario Rocha, EH Manager and AQCB
AOCB MEMBERS ABSENT Secretary
Dr. Jens Deichmann, Ph.D. (COUNTY) Mr. Dwayne Salisbury, EH Supervisor
Ms. Deborah L. Stover (COUNTY) Mr. Isreal Tavarez, EH Manager
STAFF PRESENT VISITORS PRESENT
Mr. Andrew Daffern, AQCB Liaison None
MEETING MINUTES

CALL TO ORDER
Chair Cudney-Black called the meeting to order at 5:37 p.m. on July 13, 2016.
Item #1 Approval of Agenda (Chair)

Vice Chair Curran moved to approve the agenda and Member Miano seconded.
The motion passed by a vote of 4-0.

Item #2 Approval of June 8, 2016 Meeting Minutes (Chair)

Vice Chair Curran moved to approve the June 8, 2016 meeting minutes and
Member Everson seconded. The motion passed by a vote of 4-0.

PUBLIC COMMENT

There was no public comment.

AIR PROGRAM REPORT

Page 1



Mr. Danny Nevarez, Environmental Health Department Deputy Director,
presented the air program staff report. Mr. Nevarez then answered questions from
the Board.

ACTION ITEMS

Item #3 Request for a Hearing in the Matter of the Environmental Health Department’s
Petition to Amend 20.11.49 NMAC — Excess Emissions and Request its Removal
from the State Implementation Plan (AQCB Petition No. 2016-3) — Carol Parker,
Assistant City Attorney

Ms. Carol Parker, Assistant City Attorney, presented the Request for a Hearing.
Ms. Parker, Mr. Nevarez, and Mr. Ed Merta, Air Quality Regulation Development
Coordinator, then answered questions from the Board.

Vice Chair Curran moved to grant the hearing request and appoint Felicia Orth as
Hearing Officer, and Member Miano seconded. The motion passed by a vote of 4-
0.

REPORTS
OTHER BUSINESS
ADJOURNMENT

Chair Cudney-Black adjourned the meeting at 6:05 p.m.

NEXT SCHEDULED BOARD MEETING AND HEARING: August 10, 2016, 5:30 p.m.,
Vincent E. Griego Chambers

SUBMITTED: READ AND APPROVED:

6\"\ \0 A—.b‘u-,

. Dario Rocha Ms. Jane Cudney-Black date
Board Secretary/Env. Health Manager, Controf Strategies Division, Chair
Air Quality Program, Environmental Health Department. Albuquerque - Bernalillo County Air Quality Control Board
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AIR QUALITY CONTROL BOARD

ALBUQUERQUE-BERNALILLO COUNTY

Chair, Ms. Jane Cudney-Black, City Vice Chair, Kelsey Curran, CIH, CHMM, City

Jens Deichmann, PhD, County Mr. Ben Everson, City

Ms, Michelle Miano, County VACANT, City

Ms. Deborah L. Stover, County Non-voting members: BCPC Liaison - Lenton Malry, PhD,

COA/EPC Liaison — Mr. Jim Peck,
Secretary to the Board — Mr. Dario Rocha

Date: September 14, 2016 {(Wednesday)
Time: 530 p.m.

General inguiries regarding this agenda may be directed to Andrew Daffern (505) 768-
2601 (adaffern@cabg.gov).

For documents related to each agenda item, please go to:

http://www.cabq.gov/airguality/air-quality-control-board/events/september-14-2016-air-
quality-control-board-meeting

Location:

Vincent E. Griego Chambers
Albuquerque-Bemalillo County
Government Center

One Civic Plaza NW
Albuquerque, NM 87102

Regular Monthly Meeting Draft Agenda

CALL TO ORDER

Item #1 Approval of Agenda (Chair)

Item #2 Approval of August 10, 2016 Meeting Minutes (Chair)
PUBLIC COMMENT

AIR PROGRAM REPORT

Staff available for questions.

ACTION ITEMS

Item #3 Discussion of Board Response to EPA Following Acceptance of Administrative
Complaint for Investigation [EPA File No. 13R-14-R6]

HEARING
In the Matter of the Environmental Health Department’s Petition to Amend
20.11.49 NMAC -~ Excess Emissions and Request its Removal from the State
Implementation Plan (AQCB Petition No. 2016-3) — Carol Parker, Assistant City
Attorney

ACTION ITEMS con’t.

Item #4 Decision on the Matter of the Environmental Health Department’s Petition to

Amend 20.11.49 NMAC — Excess Emissions and Request its Removal from the
State Implementation Plan (AQCB Petition No. 2016-3) and adoption of the

Statement of Reasons




REPORTS

OTHER BUSINESS

ADJOURNMENT

NEXT SCHEDULED BOARD MEETING: October 12, 2016

Members of the public who wish to address the Board may do so by signing up with the Board Clerk and indicating
the agenda item they intend to address or their intention to make a general public comment. Sign-up must occur
prior to the Board’s consideration of each item. Each person will be given up to two minutes to speak.

**Notice to persons with disabilities: If you have a disability and require special assistance to participate in this
process, please call 311 (Voice) and special assistance will be made available to you fo receive any public meeting
documents, including agendas and minutes. TTY users may request special assistance by calling 1-800-659-

8331 **




ALBUQUERQUE-BERNALILLO COUNTY
AIR QUALITY CONTROL BOARD

Vincent E. Griego Chambers
Albuquerque-Bernalillo County Government Center
One Civic Plaza NW, Albuquerque, NM 87102

DRAFT MINUTES — September 14, 2016

Regular Meeting/Hearing
AQCB MEMBERS PRESENT Mr. Travis Miller, EH Supervisor
Ms. Jane Cudney-Black (CITY), Chair Mr. Danny Nevarez, Deputy Director, EHD
Ms. Kelsey Curran, CIH, CHMM (CITY), Ms. Felicia Orth, Air Board Attorney
Vice Chair Ms. Carol Parker, Assistant City Attorney
Dr. Jens Deichmann, Ph.D. (COUNTY) Mr. Damon Reyes, EH Manager
Mr. Ben Everson (CITY) Mr. Dario Rocha, EH Manager and AQCB
Ms. Michelle Miano (COUNTY) Secretary
Dr. Lenton Malry, Ph.D. (BCPC LIAISON) Mr. Dwayne Salisbury, EH Supervisor
Mr. James Peck, (COA/EPC LIAISON) Mr. Isreal Tavarez, EH Manager
Ms. Deborah L. Stover (COUNTY)
VISITORS PRESENT
AQCB MEMBERS ABSENT Ms. Esther Abeyta, SWOP
Mr. Steven Abeyta, SWOP
STAFF PRESENT Mr. Jarrett Airhart, Trinity Consultants
Mr. Eric Ames, Contract Attorney Ms. Cindy Chapman, Bean & Associates,
Mr. Andrew Daffern, AQCB Liaison Inc.
Ms. Mary Lou Leonard, Director, EHD Mr. Eric Jantz, NMELC
Mr. Fabian Macias, Air Quality Official Mr. Juan Reynosa, SWOP
Mr. Ed Merta, Air Quality Regulation Mr. Robert White, Western Refining
Development Coordinator
DRAFT MEETING MINUTES
CALL TO ORDER

Chair Cudney-Black called the meeting to order at 5:35 p.m. on September 14,
2016.

Item #1 Approval of Agenda (Chair)

Vice Chair Curran moved to approve the agenda and Member Everson seconded.
The motion passed by a vote of 6-0.

Item #2 Approval of August 10, 2016 Meeting Minutes (Chair)

Vice Chair Curran moved to approve the August 10, 2016 meeting minutes and
Member Deichmann seconded. The motion passed by a vote of 6-0.

PUBLIC COMMENT
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There was no public comment.

AIR PROGRAM REPORT

Mr. Danny Nevarez, Environmental Health Department Deputy Director,
presented the air program staff report.

ACTION ITEMS

Item #3 Discussion of Board Response to EPA Following Acceptance of Administrative
Complaint for Investigation [EPA File No. 13R-14-R6]

Public comment was offered by Mr. Juan Reynosa, Mr. Steven Abeyta, and Ms. Esther
Abeyta.

Member Deichmann moved that the Board authorize Ms. Orth to prepare a written
response to the complaint to be filed by September 27, 2016, and to agree to informal
resolution meetings with the Environmental Protection Agency. Member Stover
seconded. The motion passed by a vote of 6-0.

HEARING

In the Matter of the Environmental Health Department’s Petition to Amend
20.11.49 NMAC - Excess Emissions and Request its Removal from the State
Implementation Plan (AQCB Petition No. 2016-3) — Carol Parker, Assistant
City Attorney

Hearing Officer Orth opened the hearing record at 6:16 p.m.

Mr. Eric Ames, Contract Attorney for the Environmental Health Department,
presented a legal overview of the Environmental Health Department’s Petition to
Amend 20.11.49 NMAC - Excess Emissions and Request its Removal from the
State Implementation Plan (AQCB Petition No. 2016-3). Mr. Dario Rocha,
Environmental Health Manager, and Mr. Damon Reyes, Environmental Health
Manager, presented a summation of their direct written testimony in the
Environmental Health Department’s Notice of Intent to Present Technical
Testimony.

There was no public comment.

Mr. Ames, Hearing Officer Orth, Mr. Reyes, Mr. Rocha, Mr. Isreal Tavarez,
Environmental Health Manager, then answered questions from the Board.

Hearing Officer Orth closed the hearing record at 7:11 p.m.

ACTION ITEMS con’t.

Item #4 Decision on the Matter of the Environmental Health Department’s Petition to
Amend 20.11.49 NMAC - Excess Emissions and Request its Removal from the State
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Implementation Plan (AQCB Petition No. 2016-3) and adoption of the Statement of
Reasons

Vice Chair Curran moved to grant the Environmental Health Department’s
Petition to Amend 20.11.49 NMAC - Excess Emissions and Request its Removal
from the State Implementation Plan, and to adopt the Amended Order and
Statement of Reasons drafted by the Environmental Health Department. Member
Miano seconded the motion. The motion passed by a vote of 6-0.

The hearing and decision was recorded and transcribed by Court Reporter Cindy
Chapman with Bean & Associates. The transcript is available for review during
business hours in the office of the Board’s Hearing Clerk located at One Civic
Plaza NW, Suite 3023, Albuquerque, NM 87102.

REPORTS

OTHER BUSINESS

Member Malry, Bernalillo County Planning Commission Liaison, announced that
the September Board meeting would be his last meeting with the Air Quality
Control Board as he would soon start traveling across the United States to
promote his memoir “Let’s Roll This Train: My Life in New Mexico Education,

Business, and Politics.” Chair Cudney-Black thanked Member Malry for his
steady presence and service.

ADJOURNMENT

Chair Cudney-Black adjourned the meeting at 7:20 p.m.

NEXT SCHEDULED BOARD MEETING: October 12, 2016, 5:30 p.m., Vincent E. Griego
Chambers

SUBMITTED: READ AND APPROVED:

Mr. Dario Rocha date Ms. Jane Cudney-Black date
Board Secretary/Env. Health Manager, Control Strategies Division, Chair

Air Quality Program, Environmental Health Department. Albuquerque — Bernalillo County Air Quality Control Board
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Daffern, Andrew

From: Delapp, Robin <Robin.Delapp@pnmresources.com>

Sent: Tuesday, August 30, 2016 2:15 PM

To: Daffern, Andrew

Cc: Horn, Claudette; Hale, John Jr.

Subject: Public Hearing to Consider Adoption of Proposed Amendments to 20.11.49 NMAC,

Excess Emissions

Good Afternoon,

Public Service Company of New Mexico (PNM} would like to submit the following written statement, in lieu of oral
testimony, for the public hearing to consider adoption of proposed amendments to 20.11.49 NMAC, Excess Emissions
scheduled for September 14, 2016.

In addressing the Environmental Protection Agency (EPA) finding that certain State Implementation Plan (SIP)
provisions are inadequate to meet Clean Air Act requirements, the City of Albuquerque, Environmental Health
Department, should adopt the approach as proposed by the New Mexico Environment Department (NMED}. The
NMED is proposing to remove certain sections of the SIP {Sections 111, 112, 113, and other sections as needed),
leaving these sections as a state-only enforceable rule. The NMED is not proposing any changes 10 20.2.7, Excess
Emissions.

By having the NMED and Environmental Health Department {Department} approach the SIP call in a similar
manner, companies which have permitted facilities both inside and outside Bernalillo County can expect
predictable outcomes when reporting excess emissions. The Department’s proposed amendments to 20.11.49,
Excess Emissions, allows a permittee to submit a “supplemental report” instead of an “affirmative defense”. The
proposed change in 20.11.49.16(D), states “The Department’s determination of how much weight to give
information in a supplement report is based on its sole discretion...”. Although the proposed changes will allow
a permittee to provide the Department with additional information, this statement gives the Department
enforcement discretion and could result in different outcomes depending upon the enforcement personnel
reviewing the supplemental report. This does not give a permittee confidence in consistent Department
responses.

The Department should adopt the NMED proposed approach and consider no change in rulemaking or
regulations but instead pull the applicable sections out of the SIP.

Please let me know if you have any questions.

Robin DeLapp | Technical Project Manager] PNM Resources Environmental Services| 505.241.2016 (o)} 505.362.0730 (m) | 2401
Aztec Road, NE | Mail Stop Z100 | Albuquerque, NM 87107
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